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Section “Law”

AHoTauia. Y cTaTTi AOCRIMKEHO iCHYHOYi MpobneMu eTUKM B3AEMOBIZHOCUH
(NpobnemHi acrekTn B3aeMofji i cniBnpali) MiX agBoKaToM Ta CyAoM B YkpaiHi,
BUXOASYN 3 peaniii CborofieHHs. A came — 1) pO3KPUTO CYTHICTb B3aEMOBILHOCHH
«CyA — apBokat» B YKpaiHi; 2) npoaHaniaoBaHo HOpMM 3aKOHOLABCTBA YKpaiHwm, LWo
PEryNioloTb NUTaHHS B3aEMOBIAHOCMH (B3aEMOAII i cniBnpaui) MiX afiBOKaToM Ta
CyAoM; 3) [OCNIfKEHO NPAKTUYHI acNeKTH B3AEMOBIAHOCHH MiX afiBOKATOM i CyZ0oM
3 METO BUSIBNEHHS BWUMAAKIB HeAonycTUMOI (HEempunycTUMOI) NOBEAIHKM
aflBOKaTiB, a TaKOX CyAy, y NpoLeci 34iiCHEHHA NpaBoCcyAas B YKpaiHi.

CchopmynboBaHO BUCHOBKW i 3anpornOHOBaHO PeKOMEHJaLii TeOpeTUYyHoro Ta
MpaKTUYHOro xapakTepy, 30KpemMa Taki:

1. Ha apgBokarta, TaK i Ha cypato, BignosigHo A0 KoHcTuTyuil Ykpaiiu, noknageHo
KOHCTMTYLLi/iHMI 060B'A30K 3axmLLaTi NpaBa, CBO60AM i iIHTEpeCH rpOMaasH NOANHM
i rpomafsHuHa. YKpalHCbKU 3aKOHOAaBelb 3AINCHIOE MpaBOBe peryoBaHHA
B3aEMOBIJHOCWH «CyA — aABOKaT», HacaMnepes, 3aCHOBAHMX Ha HEOOXiAHOCTI
JOTPUMaHHA MPUHUMNY B3aEMHOI NOBarn MiX CyloM Ta afiBOKaToOM. Takuii nigxig
MOBHICTIO  BIANOBIfAEe MiXHAPOAHO-NPaBOBMM  (EBPOMEICbKUM)  CTaHAapTaM
npodecinHol  [iaNbHOCTI SK CyAy, TakK i aABOKaTiB, 30KpeMa Y LMBINbHOMY
CYAOUMHCTBI YKpaiHu.

2. CborofHi B YKpaiHi (Ha OCHOBi CTaTUCTMYHMX JaHuX LieHTpy nonituko-npaBoBux
pedopm) iCHYIOTb BUNAZKN HENPUNYCTUMOT (HENPUIAHATHOI) NOBEAIHKM, SIK CYAAsAMM,
Tak i ajBokatamu B cyaoBux npouecax. [1posiBu HeponycTUMOl NOBEAiHKM Y
B3aEMOBIZAHOCMHAX «CyJ — afBOKaT» MepeBaXKHO (HailyacTiwe) BigbyBalOTbCsA 3
00Ky cymy, SIKi, 30Kpema, Mif yac NMPOBEAEHHS CyAOBMX 3acCifaHb He 3aBXAu
JAOTPUMYIOTbCA NPUHLMMY PIBHONPABHOCTI y4aCHUKIB NpoLiecy.

3. 3a pesynbTaTaMu aHanisy AMHaMiKu YUCENbHOCTI 3N0YMHIB LWOAO afBOKaTIB B
YkpaiHi (Ha ocHoBi Matepianie HauioHanbHoi acouiauii agBokatie Ykpaitu) 3a
2013-2018 pp. (3a cr.cT. 397-400 KpumiHanbHOro Kopekcy YkpaiHu) MoxHa
CTBEPKYBATW, WO iCHYE TEHAEHLN 36iNblUEHHS KiNbKOCTi BWUMAAKIB 040
nopyweHHs npodeciiiHux NpaB afBOKaTIB Ta rapaHTiii afBOKATCbKOI AifNbHOCTI B
YKpaiHi, 0c0611BO Npy PO3rNsAi i BUPILLEHHI LMBINbHUX CNpaB.

4. 3 MeTol NiABMLLEHHA NPodeciiHOTO piBHS AifNbHOCTI afBoKaTa Heo6XiAHO (Ha
OCHOBi  MiXHApOAHO-NpPaBOBMX ~ CTaHAApTIB  afBOKAaTCbKOI  AisifibHOCTI): 1)
3a0e3neynTn HanexHwWi 3axucT npodeciiHux npaB afBokaTiB B YkpaiHi (SK
HeOo6XiZHOT YMOBM aiBOKATCbKOT AisfIbHOCTI); 2) MOCUANTY piBeHb BiAMNOBIfANbHOCTI
afBoKara nepef KnieHTOM, 3a HeAOTPUMaHHA NpaBKUN afBOKATCbKOI ETUKU TOLLO.
MopaaHi acnekT € OCHOBOK ANS HanpsMIB MOKpPalLeHHs NpodeciiHol AisnbHOCTi
afIBOKaTa y LMBINIbHOMY Cy04MHCTBI YKpaiHu.

KnioyoBi cnoea: afBokart; CyA, NMpUHUWUN B3aEMHOI NOBAru; afiBOKaTCbKa eTUKa;
CYLAIBCbKA €TUKa; CYLOYNHCTBO; AUCLMNAIHAPHA BiANOBIAANbHICTb; 3104MHM LLOA0
a[lBOKaTiB; 3aXuUCT NpodeciiiHuX NpaB afBOKaTIB.
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Abstract. The article studies the existing problems of ethics in relationship (problem
aspects of interaction and cooperation) between a lawyer and a court in Ukraine,
based on the present-day realities, namely: 1) the essence of the relationship "court -
lawyer” in Ukraine is disclosed; 2) the norms of Ukrainian legislation, governing the
issues of relationship (interaction and cooperation) between a lawyer and a court are
analyzed; 3) the practical aspects of the relationship between a lawyer and a court are
studied in order to identify the cases of inadmissible behavior of lawyers, as well as
the court, in the process of administering justice in Ukraine.

The conclusions are formulated and recommendations of a theoretical and practical
nature are proposed, in particular the following:

1. The lawyer and the judge, in accordance with the Constitution of Ukraine, have the
constitutional obligation to protect the rights, freedoms and interests of citizens as a
person and as a citizen. The Ukrainian legislator carries out the legal regulation of the
relationship "court - lawyer”, primarily based on the need to observe the principle of
mutual respect between the court and the lawyer. Such an approach fully corresponds
to international legal (European) standards of professional activity of both the court
and lawyers, in particular in civil legal proceedings of Ukraine.

2. Today, in Ukraine (based on the statistical data of the Center for Political and Legal
Reforms), there are cases of inadmissible (unacceptable) behavior, of both judges
and lawyers in legal proceedings. Manifestations of inadmissible conduct in the
relationship "court - lawyer” are mostly (most often) carried out by the court, which, in
particular, during the court sessions do not always adhere to the principle of equality
of participants in the process.

3. Based on the analysis of the dynamics of the number of crimes committed against
lawyers in Ukraine (based on the materials of the National Association of Advocates
of Ukraine) during 2013-2018 (under Articles 397-400 of the Criminal Code of
Ukraine), it can be argued that there is a tendency to increase the number of cases
concerning violation of the professional rights of lawyers and guarantees of advocacy
in Ukraine, especially when considering and resolving civil cases.

4. In order to increase the professional level of the lawyer’s activity, it is necessary (on
the basis of international legal standards of advocacy): 1) to ensure adequate
protection of the professional rights of lawyers in Ukraine (as a necessary condition
for advocacy); 2) to increase the level of responsibility of the lawyer to the client, for
non-compliance with the rules of lawyer's ethics, etc. The presented aspects are the
basis for improving the professional activity of a lawyer in the civil legal process of
Ukraine.

Keywords: lawyer; court; the principle of mutual respect; law ethics; judicial ethics;
proceedings; disciplinary liability; crimes against lawyers; protection of the
professional rights of lawyers.

colliaJIbHOI Micii, fika JesieroBaHa YKpaiHomw), IK
3aXMCT MpaB JIOAUHU | TpoMaiiHWUHA. AKTyaJlb-

CporosiHi ofiHi€l0 3 aKTYyaJIbHUX MPoOJIEM (KIIHO-
YOBUX MPOOJIEMHHUX aCIEeKTiB), 3 SIKOO CTHKa-
€TbCS a/|JBOKATChbKa CHIJIbHOTA, HA JYMKY a/iBO-
KaTiB B YKpaiHi, € npobsieMa B3aEMOBiJJHOCUH
«CyJ, — aiBOKaT» (ab0 B3aEMOBIIHOCHH a/IBOKaTa
i3 cynoMm). Taka aKTyaJbHICTb i BaXKJIMBICTb JOC-
JIiPKEHHS IbOT'0 aCHeKTy, Mepil 3a BCe, BUXO-
YU 3 TEOPETUKO-NPABOBOTO aHa/i3y IOPUAUYHOI
(cymoBoi) mpakTHMKM B YKpalHU Ta pe3yJbTaTiB
pocnimkens [1, 2, 3, 4, 5, 6], 06yMOBJieHa THUM,
10 Ha Ui (mojaxi) iHcTUTYTH (aJlBOKATYpy, Cy1)
NOKJIaIEHO BUKOHAHHA (peastisalilo) Takoi Bax-
JIUBOI KOHCTUTYLiMHOI yHKLii AepkaBu (abo

Section “Law”

HICTBb 1 JOLJIBHICTD TaKOX NPOABJAETHCH Y TO-
My, 1110 B OCHOBI 3aKOHO/|aBCTBa YKpAIHU y 11b0-
My HanpsiMi (3 orJisgiy Ha B3a€EMOBIIHOCUHU a/l-
BOKarTa i3 cy/ioM), MiATPUMYIO4YH, 30KpeMa JIyM-
Ky B. 3abopoBcekoro [2], 3. PomoBcbKoi [5] Ta
P. CKpMHBKOBCBKOTO [7], JIEXXUTh HEOOXiZHICTb
JIOTPUMaHHSA MPUHIMIY B3aEMHOI NIOBaru OJiUH
/10 OJTHOTO (TOOTO MiXK Cy/IOM Ta a/JBOKATOM).

3 orsigAy Ha Lie, JOCTiKeHHS TUTaHHA PO B3a-
€MOBIJTHOCUHU MIK aZJBOKATOM 1 CyZl0M B YKpaiHi
(mig yac 3aiicCHEHHSI CyJIOBOrO IPOBA/PKEHHs),
BUXO/1YM 3 peaslill CbOrO/IeHHs], € aKTYaJIbHUM,
JOCHUTb BaKJIMBUM Ta JOLIJIbHHUM.
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AHani3 ocTaHHIiX JOoCaiKeHb i my6JliKalii, 30K-
pema npaupb B. 3a6oposcbkoro [2], B. Komaposa
[3], O. Kocapenka [4], 3. PomoBcekoi [5], I. Tpy-
HoBa [8] Ta iHIMX MaTepiasiB 3a MpobJeMoOlo,
CBIJYMTB PO Te, L0 B MPAKTUYHIN JifJIBHOCTI
(B mpoueci 3AiCHEHHSI MpaBoCyA s B YKpaiHi)
TPaIIAIOTbCA OKpeMi BUNAJKU HENpUIyCTUMOI
(HempuHHATHOI) NOBE/IHKU K aJ|BOKATIB, TaK i
cyny. BogHouac ciif, 3a3HayMTH, 10 CbOTOJHI
3a/IMIIAETHCA JOCTATHA KiJIBKICTb TOCTPUX JHUC-
KyCil (AMCKYCIMHUX NUTaHb) Yy Uik cdepi, 1110 Mo-
TpeOyOTh 10JaTKOBOTO BUBYEHHS i 1OC/iIKeH-
HSl.

Memorw cmammi € JOCHiJKeHHSA ICHYIOYUX MPO-
6JieM eTUKH B3a€EMOBIJHOCUH (Ipo6JIeMHUX ac-
NeKTiB B3aEMOJI i cniBmpalii) Mi>k aiBOKaTOM Ta
CyZloM B YKpaiHi, BUXO/islYU 3 peasiii CbOro/ieH-
HAL.

PE3YJIbTATU AOCTIAXKEHHA

3rigHo cT. 6 KoHcTuTyii Ykpainu [9], aepkaBHa
BJIa/ia B YKpaiHi NOAINAETbCA HAa TaKi 3-U OpraHu
Bjaagu: 1) 3aKOHOAABYY; 2) BUKOHABYY; 3) Cy/0-
By. BiamoBifHO [0 mnOJIOXKEeHb, 3aKpillJIeHUX B
KoHnctutyunii Ykpainu [9] Ta y BignoBigHuX
(KOHKpeTHHX) 3aKOHaX YKpaiHW, OpraHu BJaJu
(3axoHO/1aBYOI, BUKOHABYOI Ta Cy/0BOI) 3Aiic-
HIOIOTb CBOI JiSIJIbHICTL (ab0 peasi3oBYIOTh
cBOI QYHKIIiI) 3TiIHO i BUKJIIOYHO i3 MOKJIa/JeHU-
MU Ha HUX NOBHOBakeHHAMHU. Lleit (momaHuii)
nepeJiik MoAiy B3y, Ha 3-U TJIKH, € BUYepI-
HUM.

TyT gouinbHO TakoX 3a3HAYUTH (KOPOTKO), 110
nif; BaaZo0 (y 3araJibHOMy pO3yMiHHI I1bOTO
CJIOBa) C/1i po3yMiTH, Meplil 32 BCe, MOXKIUBICTb
Ta 3[@THICTh BIJIMBATU HA AiA/IbHICTH Ta MOBe-
JiHKy Jioaed [4, 10]. 3 orsisgay Ha 1e, y npari
0.KocapeHnka [4] 3a3HayeHO, L0 OCHOBHUMU
(KJIFOUOBMMM) MPHUHIMIIAMH peastisarliil BJaau €
il IOBHA €JHICTDH TAa HENOAUVIBHICTb. 3 LIUM TBEP-
JDKEHHSIM aBTOpa [4] MU MOBHICTIO MOTO/KYE-
MOCHL.

BosiHOYac BCTAHOBJIEHO, 1[0 caMa BJIa/ia SIK TakKa
(K ckyafgHUM coujasibHUN (GeHOMeH) He MOopi-
JIIETbCS, IPOTE BKJIIOYAE CUCTEMY KOHKPETHHUX
byHKIiM (260 XxapaKTepU3yeTbCsl QYyHKIiOHAJb-
HHUM PO3MEeXXyBaHHSM), yepes sKi (To6To PyHK-
i) 37iCHIOETBCA (B Pi3HOMaHITHUX MO/JIEJSIX)
peasizanig Baagu [4, 10]. B KoHTeKCTi 11bOro Ba-
PTO HAroJIOCUTH i MiIKPECTUTH, 110 3TiJHO CT. 5
Konctutyunii Ykpainu [9] eauHuM mgxepesnom
Bjaaau (B Ykpaini) € i HapoJ, sIKUM 3AiMCHIOE

Section “Law”

BJaly K Oe3rnocepelHbO, Tak i yepe3 opraHu
Jlep>KaBHOI1 BJIaJy 1 OpraHU MicCLIeBOro caMoBps-
JlyBaHHS.

3 oriiAly Ha BMILEBUK/IAJileHe, PO3KPUBAIOYU
NUTaHHSA 3a TEMOIO J[JOC/i[>KeHHs, 3'SCOBaHO
(ocTaTo4HO), 110 CyA0Ba BJaJa B YKpaiHi - Lie, B
neplily 4yepry, HesaJleXKHUM BU/, BJIAJH (B CUCTe-
Mi BJIaJi), 1[0 OXOPOHSE MpaBo, 3/iHUCHIOE Mpa-
Bocyzaada. OCHOBHaA poJib CyA,0BOI BjaJu B YKpai-
Hi CipAMOBaHa Ha CTPUMYBAHHA 3aKOHOJABYOl
Ta BUKOHAaBYOI BiaZu (B Mexax JOTPHUMaHHA
npaBa) 3a paxyHoK (a6o HuissxoM) 34iMCHEHHS:
1) KOHCTUTYLITHOTO HarJsAAY; 2) CyJOBOTO KOH-
Tpouito [4, 9].

[lopsix 3 TUM BifjoMO, 10 SIK Ha aZBokaTa [1, 6],
TakK i Ha cyA/to, BiAMoBiAHO A0 cT. 55 KoHCTUTY-
1ii Ykpainu [9], nokiaseHo 060B’s1I30K 3aXUIIATH
npaBa, CBOGO/M i iIHTEpecH JIIJAUHU i rpoMais-
HMHA - TOOGTO BUKOHYBATH COLlia/IbHY Micilo, fika
JlesieroBaHa Jep:aBoto [4, 10]. 3Biacu oueBU-
HO, NMiATpUMYyIO4YM AyMKy B. 3a6opoBcbkoro [2,
11], O. KocapeHka [4] Ta 3. PoMoBchKoi [5], 110
BiJHOCUHHU (B CyJj0OBOMY Ipolleci) MiX aJijBOKa-
TOM i Cy/IOM NOBUHHI 6a3yBaTUCS, HacaMIepe[,
Ha IOBHIiM B3a€MHil MMoBa3i, HaAiJIeHUMH BiJIo0-
BilHUM (HaJIe)XHUM, BUCOKMM) piBHEM npodeci-
OHaJ1i3My Ta MOPaJILHOCTI.

3 ypaxyBaHHAM LbOro, KOPOTKO IPO TOJIOBHE
(Te30BO) — mpo mpaBocyAAs B YKpaiHi 3rifHO
KoHcTuTyuii Ykpainu (Ma€e HalBUILY HOPULAUYHY
cuny) [9].

Tak, BignosigHo 10 cT. 124 KoHctuTynil Ykpai-
HU [9] 34ilicHeHHs npaBocyAAs B YKpaiHi nepe-
OyBa€ BUKJIIOUHO y KOMIleTeHLil cyiB (cyAniB).
Cynu (cynpni) He MOXKYTb JleJleryBaTH CBOi QyHK-
il iHIIKMM opraHaM (Ziep:xaBHOI BJIaJiy, MiCL|eBO-
ro caMoBpsAyBaHHsA). IxHi GpyHKuii (To6TO dyH-
KLl cyZiiB) TaK0 He MOy Tb OYTH MPUBJIACHEHI
IHIIMMU OopraHaMy BJIaJjd YU MOCaJlOBUMH OCO-
6aMu. A TakoX — HOPUCAMKLIA CyJiB B YKpaiHi
NOLUMPIOETHCA (CpsIMOBaHa) Ha Oy/ib-fIKe KpH-
MiHa/ibHE OOBHMHYBa4YeHHSl Ta Ha OY/b-IKUU
npaBoBUH crip (FOpUAUYHUN KOHGJIIKT); 3rifHO
3aKOHY [103BOJIIETBCS IMPOBOAUTU [JIOCY[0BUHN
NOPS/I0K BperyJ/itoBaHHs cnopy [9].

BogHouac, y ct. 127 KoHctutyuii Ykpainu [9]
3a3HA4yeHo, 10 CYAJi 34iMCHIOIOTH MPaBOCYAMA.
Cyaai He MOXyThb: 1) 3aliMaTHUCS MOJIITUYHOIO
JUSIIbHICTIO; 2) MaTH BifHOLLIEHHs (HaJseKaTH)
J10 IeBHUX MOJIITUYHUX MapTiK Ta mpodcmijiok. A
TaKO He MaloTb IpaBa Ipalf0OBAaTU B IHILIKUX
omiayyBaHUX cdepax JisJIbHOCTI, 32 BUHSTKOM
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TBOPYOI, HAYKOBOI 4K BUKJIaJanbkoi chepu [9].
[Ifo cTocyeTbcA poJi | MicUs YKpaiHCbKOTO Hapo-
Jly y CyJloBOMY npoteci (cyf0uuHCTBi), To y KoH-
ctuTylil Ykpainu (cT. 124) [9] yiTko BU3HAYEHO
- Hapo/ 6epe npsMy (6e3nocepeiHIO) y4acThb y
3/lilicHeHHI (abo peaJtizariii mpoiecy) npaBocya-
[id, y BCTAHOBJIEHOMY 3aKOHOM MOPSJAKY, BU-
KJIFOUHO 4Yepe3 NPHUCTKHUX.

[Topsan 3 TuM, i3 3micty KoHcTtuTyuii Ykpainu
BUILIMBAE, 10 CY[OYCTpPiM B YKpaiHi BHM3Haua-
€TbCA 3aKOHOM. OCHOBHMMM NpPHUHLUIAMU I10-
OyZ,0BU CyIOyCTPOIO B YKpaiHi € NPUHLIUIY Te-
puTopianbHOCTI i cnenjanizaunil. IIpouecu yTBo-
peHHs (popMyBaHHs), peopraHisauii Ta JiKBi-
Jauii cyay BiiOyBarOTbCSA JIMIIE 3TiJHO 3aKOHY.
[IpoexkTn 3akoHy A0 BepxoBHol Pagu Ykpainu
NP0 YTBOPEHH{, peopraHizainilo Ta JiKBiAalito
CyZly MOXXe BHOCUTHU TiIbKHU lIpe3uzeHT Ykpai-
HU. [lpencraBieHHs i OOIPYHTYBaHHSI TaKHX
NPOEKTIB BKJIOYAIOTh $axoBi nopagu (KOHCY/ib-
Tauii) Bumoi pagu npaBocyass B YKpaiHi 3 mpa-
BOBHUX IMUTaHb [9].

CrarTsa 125 KoHcTuTynii YkpaiHu Bka3ye Ha Te,
10 y CUCTEMI Cy0yCTpPO YKpaiHM HalBUILUM
cyznoM € BepxoBHuit Cya. 3rilHO i3 3aKOHAaMH B
YKpaiHi MOXKyTh AiATH |1 BULI crenjiasizoBaHi
CyAU. [cHYIOTh TaKOX aZMiHICTpaTUBHI CyaH, [0
KOMIIETEHIil IKUX HaJIeXXUTh 3a6e3MedyeHHs 3a-
XUCTY IpaB, cBo6O/, i iHTepeciB ocobu (0cib) y
cdepi nmy6siuHO-TpaBOBUX BiHOCUH. B YKpaiHi
He MOXYTb CTBOPIOBATUCS Ha/3BHUYaKHI i 0cob-
JuBi cyau. Cyaii IOBUHHI BOJIOAITH Jiep>KaBHOO
(ykpaiHCbKOIO) MOBOIO, 6yTH KOMIETEHTHUMH
Ta 106poYyecCHUMH [9].

3rigHo cT. 129-1 KoHcTuTyLil YKpalHu pilleHHs,
YXBaJIEHOT'O Yy CyJi, € 00OB’SI3KOBUM [I0 BHUKO-
HaHHA. YXBaJIIOETbCA PillleHHA CYyZAJel0 iMeHeM
Ykpainu. KoHTposoe nporec BUKOHAHHA YXBa-
JIEHOTO pilleHHd Cy/. A mpolec BUKOHaHHA (pe-
asizanii) yxBasieHOro y cy/i pilneHHs (BifmnoBij-
HO /10 NOPSi/IKY, BU3HAYEHOI'0 3aKOHOM) 3abe3-
NevyyeThCs eprkaBoto [9].

BojgHoyac HeobOxiIHO BigMITHUTH, 1110 OCHOBHI
(ronoBHi) 3acagy CyAO4YMHCTBA B YKpaiHi, fKi
npuBesieHi y cT. 129 Koncrutyuii Ykpainu [9],
I'PYHTYIOTBHCS Ha TaKUX aclleKTax:

1) piBHicTb nepej; 3aKOHOM Ta CY/IOM BCiX y4ac-
HUKIB CyZI0BOTO IIPOLIECY;

2) 3abe3nevyeHHs1 COpPaBEAJIMBOrO MpOLECY J0-
BeJleHHsI BUHU;

Section “Law”

3) cBoGOAa HaZaHHS [JI0Ka3iB i 3MarajabHIiCTb
CTOpPiH y cyAoBoMy Impoleci (Cy/JOUMHCTBI) Ta
JlOBeJleHHA NIepeKOHJIUBOCTI Y CYyAi;

4) migTpuMaHHA MyOJIYHOCTI OOBUHYBadye€HHS
IIPOKYPOPOM Y CyAi;
5) HaylaHHS paBa Ha 3aXUCT 0OBHHYBAYE€HOMY;

6) nyO6JIiYHICTb CyZI0BOTO Ipolecy i Horo Qpikcy-
BaHHS BiIOBIAHUMHU TEXHIYHUMH 3aCO0aAMU;

7) NpUHHATHI (po3yMHi) TepMiHU (CTPOKHU) pPO3-
/111y CY/IOM CIIpaBY;

8) HajaHHA NpaBa Ha aneJiALilo ClIpaBH i y BCTa-
HOBJIEHUX 3aKOHOM BMIIQJIKax — IpaBa Ha OCKa-
P>X€HH4 pillleHHd, YXBaJIEHOTO CYZ0M;

9) 060B’I3KOBICTb yXBaJIEHHSI CY/I0BOTO pillleH-
Hs To1o [9].

TyT BapTO TaK0 3ayBa>KUTH, 1110 BiZIOBIHO /10
cT. 129 KoHcTuTyuii YKpaiHu npouec cyi04UHC-
TBa B YKpaiHi 3J[IHCHIOETbCA CYyAJE SIK CaMOC-
TillHO, TaK i MoOXXe 3/iMCHIOBAaTHCS Cy[0OM NpU-
CSPKHUX ab0 KoJieTiero cyAAiB. Y BUNAAKY BUSB-
JIeHHSI i BCTAHOBJIEHHS1 HemoBaru o cyay (cy-
JliB) abo a0 cyaai (cyaniB) BUHHUX 0OCiO MoOxKe
OyTU NPUTATHEHO 0 MEeBHOr0 (KOHKPETHOTrO)
BU/IY FOPU/IMYHOI BiZjIOBiJa/IbHOCTI [9].

Kpim uporo, BianosigHo g0 cT. 126 KoHcTUTyLil
Ykpainu [9] i 3akoHiB YKpaiHU BaXK/JIMBOO rapa-
HTi€I0 AisbHOCTI cyaniB (o0 3AiMCHEHHS
npaBocyAfis) € 3abe3neuyeHHs] iM He3aJIeXKHOCTI
Ta HEeJOTOPKAHHOCTI. 3abOpOHSETbCA TaKOXK
Oy/Ab-IKUM CIOCO60M BIIMBAaTH (ab0 YMHUTHU
TUCK) Ha cygro. [lopsaf 3 TUM, Cy/liB HE MOXKHa
NPUTATYBATU [0 BIiANOBIJAJBHOCTI 3a CYZOBI
pillleHHd, AKI YXBaJleHI HUMH, OKpiM BUNA/KIiB,
KOJIMU HUMH BYMHEHO 3JI0YMH YU JUCLUILIIHAp-
HUM NPOCTYTIOK.

[lopapa 3 TUM, Ha OCHOBI aHaJsti3y cT. 126 KoHcTH-
Tyuil Ykpainu [9] 3’sicoBaHo, 10 cepe/i OCHOBHUX
niZicTaB 3BiJIbHEHHS CyAAiB 3 ocaau €: 1) 3aii-
CHEHHA 3HAYHOT'O JUCLUIIIHAPHOTO MPOCTYIIKY
Yy rpyboro abo CUCTEMaTHYHOrO irHOPYBaHHS
060B’s13KaMy, fIKi cyniepevyaTb CTaTyCy CyAAiB; 2)
NOpyuIeHHs1 O0OOB’I3Ky W00 MiATBEpKEHHS
3aKOHHOCTI Ji>KepeJt Ha/I6aHHs MalHa.

Y nmificymkax (mpo roJioBHe 1110/10 PO NpaBOCY /-
A B Ykpaini 3rizHo KoHctutyuii Ykpainu [9])
JOLIJIbHO TaKOX 3a3HA4YMTH, 110 3TigHO CT. 1 3a-
rajJibHUX noJsioxkeHb Kozekcy cyaiBCbKOI €TUKU
(Big 22.02.2013 p.) [12], cynas Mae OYTH MPUK-
JIaZIOM HEYXWJIbHOTO JOTPUMaHHS 3aKOHY Ta
MPUHLHMILY BepPXOBEHCTBA IpaBa. A TakoX — 3
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MEeTOI0 MiJABUILleHHA AKICHOrO piBHA LOBIipU CycC-
MJILCTBA [0 YeCHOI, He3aJIexKHOl Ta crpaBenJiu-
BOI CyZI0BOI CUCTeMU YKpalHU CyA/ s [IOBHUHEH, B
neplly 4yepry, JOTPUMYBATUCH NPUCATU CyAAl Ta
BUCOKHUX CTAHJAPTIB MOBEeAIHKUA. B 1IbOMy KOH-
TEKCTI Ha O0COOJIMBY yBary 3ac/yroByKOTb pe-
3ysabTaTy fgocaimxens P. [laganku, npexacrasie-
HUX y npaui [13].

B KOHTeKCTi 11bOro, Ha 0COGJIMBY yBary TaKO0XK
3acayroBye YyuHHUM Kozekc cyaZliBCbKOI eTUKHU
[12] (oo noBeAiHKM cyAAi mif yac 3/jiiCHEHHS
NpaBOCY/i/is1), B IKOMYy 3a3HAa4y€HO, 110 CBOI Mpo-
deciiiHi 060B’A3KU Cy[/i1 NOBUHEH BUKOHYBAaTH
He3aJIeX)KHO, KepyBaTUCS BJIACHOK OLIHKOK [10-
Ka3iB (Ha OCHOBI QaKTiB), a TAKOX ClpaBe/IMBO
pO3IJIiaTy CIpPaBH Y CYyJi, He 3BEPTal4X MPHU
[bOMY yBarv Ha BIUIMBU 30BHIIIHbOTO OTOYEH-
Hsl, PiI3HOMaHIiTHI 3arpo3y, BTpy4aHHs 4u Myo6.J1i-
yHy KpUTHKY. CyaJs MOBHHEH MPOSABJIATHU Bif-
MOBIJHI AKOCTI Mij Yyac BeJeHHA Cy[0BOr0 Ipo-
1|eCcy, Taki K BBIYIMUBICTb, TAKTOBHICTB, [10BAra,
BUTPHMEKa To110. Ha MOMeHT 3/1ilicCHEHHS TpaBo-
CYyAJs CyAJer0 He MOBUHHA JOMYCKAaTHUCS Hemo-
Bara /0 pacu, HaliOHaJIbHOCTi, CTaTi, MOJIITUY-
HUX MOTJIAZIB, COLia/IbHOTO CTAHOBUILA YU peJli-
ril moavHU. TakoX He NMOBUHHA JOMYCKATHCH
HeroBara 3 60Ky iHIIMX 0Cib, 1110 6epyThb y4acThb
y CyZloBOMy Imponeci (mpu posrisji crnpaBH)
[12].

OTxe, KJIIOYOBUMHM NApaMeTpaMy CHPUUHATTA
CyCIJIbCTBOM CyZI0BOI BJIaJIM B YKpaiHi € crpa-
Be//IUBICTh CYy/JOBUX pillleHb, HAJIEXXHUN piBeHb
JloCTynHOCTI Ta epeKTUBHOCTI npaBocy . [Ipu
TOMY, aBTOPUTETHICTDb CyAy, NiATPUMYIOYHU yM-
Ky aBTOpiB [2, 3, 4, 14], y nepuly uepry, 3aje-
KUTB BiJ CyAui.

[llo crocyeTbca nmpodeciiHoi AisIIBHOCTI aJiBo-
KaTa y CHACTeMi BIJTHOCHH «CyJZ — aJBOKaT» B
YkpaiHi (1010 34iliCHeHHS 3aXHUCTY NpaB JOU-
HH), BKJIIOYATHU pe3yJbTaTH MOIepeHix JoCi-
JUKeHb [1, 6], TO TYT 04€BU/IHO, 1110 IPABOBeE Mijl-
I'PYHTSA 3abe3nedye psJ, HOpMaTHBHO-IIPAaBOBUX
aKTiB Ta JJOKYMEHTIB, siKi CTBOpPIOIOTh (popmy-
I0Tb) BiZJOBi/IHY (KOHKPETHY) CUCTEMY 3aKOHO-
JlaBCTBa PO aJ|BOKATypy i aiBOKATCbKY Aif/b-
HicTb [1, 4].

Tak, aHaniz nmpaBoBHX HOpPM, sKi 3adikcoBaHi
(npexcraJieHi, 3akpinseni) y I[lpaBuiax ajaBo-
KaTcbkoi eTuku (Big 09.06.2017 p.) [15], mae
MOXXJIUBICTb 3pOOMTH BUCHOBOK NP0 Te, 10 a/l-
BOKATCbKa [is/IbHICTb 3/iMCHIOETbCS HA NMPUH-
[IUIax, Ki MiCTITbCS B 3araJibHUX MOJIOXKEHHSAX
YUHHOTO 3aKOHOJABCTBA YKpalHW MpO aJBOKa-

Section “Law”

Typy Ta aJiBOKaTCbKy AisIbHICTB [16], a TakoX
JIOTIOBHEHI | KOHKpeTHU30BaHi uuMu [IpaBunamu
[15], Buxoaa4wm i3 wisied i 3aBaHb Ta cnenqudiku
aJIBOKaTCbKOI AiiJIbHOCTI B YKpaiHi.

[lopaz 3 TUM BapTo BiAMITUTH, 110 3rigHo [Ipa-
BWJI aJIBOKAaTCbKOl e€THMKU [15] [0 OCHOBHHX
NPUHLMIIB (alBOKaTCbKOI €TUKH), KUX [OBU-
HeH (3000B’13aHMI) JOTPUMYBAaTHUCA aJIBOKAT y
CBOIX BITHOCHUHAX i3 CYyZOM, a TaKOX 3 IHIIUMHU
y4aCHUKaMU Cy[0BOTO Mpolecy (Cy0BOoro mpo-
Ba/>KeHHs ), BiAHOCATh: 1) NpUHLMN AOTPUMaH-
HS 3aKOHHOCTi; 2) NPUHLMI He3aJeXXHOCTi i
cBOOOAM aZiBOKaTa Ta JOMIHAHTHOCTI (mpiopu-
TeTYy) iHTepecCiB KJIi€EHTA y BilHOCUHAX aJIBOKaTa
i3 cyzoM; 3) mpUHLMIT YECHOCTI, MOPSALHOCTI Ta
KOH(}iAeHI[IHHOCTI MiJg Yac BUKOHAHHS Mpode-
CiiHMX 000B’sI3KiB a/IBOKaTa B CY/i.

3 orsily Ha 1ie, AOLJIBHO MOrOAUTUCA 3 YMKOIO
B. 3a6opoBcbkoro [11], 1[0 PO3KPUTTS 3MicCTy
BUI[e3a3HAYE€HUX NMPUHLMIIIB BiIOYBa€TbCA Ie-
peBaxkHO (37,€6i/1bIIOro) UIIAXOM HOPMATUBHO-
ro BM3HAUeHHS IEeBHOr0 (KOHKPETHOI0) KoJia
JlifiHb, SIKi CIpPSIMOBaHiI Ha NMEBHY OOMEXEHICThb
abo TMOBHY 3ab0pOHYy BUMHEHHSI OKPEMHUX [iH
aJIBOKaTa B MOro B3aEMOBIAHOCHMHAX i3 CyJOM.
3BijicK 04eBH/IHO i 3po3yMmisio, 1o CT.CT. 41-45
[IpaBua afBoKaTCbKoOi eTUKM [15], BUXOAsAYM 3
BUMOT YWHHOI'0 MPOLeCyaJbHOIO 3aKOHO/ABCT-
Ba [17], nmpo cymoycTpiH i ctaTtyc cyazis [18], 3a-
KOHOJZIAaBCTBA IpO a/JBOKATypy Ta aJBOKATCbKY
JisIbHICTB [16] Ta iHIIOro 3aKOHOAaBCTBA YKpa-
1HY, 0 perJiaMeHTYITh MOBEJAIHKY Y4YaCHUKIB
cyaoBoro mpoiecy (mig 4yac 3aificHeHHsI cyJio-
YHMHCTBA), BH3HA4yeHO, sKi [isiHHA (KOHKpeTHi
Ail) aZiBoKaTa MOXyTb OyTH KBasidikoBaHi cy-
JioM (miz 4ac cy/loBOro npoBa/KeHHs) K Hesl0-
TpUMaHHs ab0 MOpPYLIEeHHS aJjBOKaTOM NpPaBUJI
a/IBOKaTCbKOI eTHKH (eTUYHHX acleKTiB MoBe-
JIIHKY a/]BOKaTa), 1110 B 0JaJIbIIOMYy MOXeE:

1) craTu HacaiAKOM (pe3yabTaToOM [iil IPUYHUHHU)
3aCTOCYBaHHSl [0 HbOTO NEBHUX (BU3HA4YE€HHUX)
3aX0/iB AUCLUIIIIIHAPHOTO BILJIUBY;

2) 6yTH NPUTATHEHO HOro 0 AUCLUIJIiHAPHOI
Bi/iNOBiAa/ibHOCTI (B MOpPAAKY Ta 3 MifAcCTaB, me-
penbadyeHux 3akoHoM Ykpainu «IIpo agBokaTy-
Py Ta aiBOKATChKY Ais/ibHicTb» [16]) [11, 19, 20,
21].

KpiMm Toro, TyT HeoOXiJHO TaKOX NPUAIIATH
ocobsinBy yBary cT. 21 3akoHy YkpaiHu «IIpo
aJIBOKaTypy Ta aJIBOKATCbKY AisVIbHICTb» [16], B
AKIM 3a3Ha4yeHo, 10 a/BOKaTy 3a00pOHSAETHCH:
1) 3piiicHIOBaTH aJBOKATCbKY [islJIbHICTB, 1110
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CynepedydThb MpaBaM, CBOOOAAM i 3aKOHHUM iH-
TepecaM KJIiEHTIB; 2) po3roJioulyBaTH iHpopMa-
1it0 (a/lBOKaTCbKy TAEMHMUI[I0) Y BJIACHUX LI/ISAX
6e3 3roJy Ha lie KJIiEHTa; 3) AisITH BCynepey BoJIi
KJIIEHTA, 32 BUHATKOM (KpiM) BUNAZKiB, fKi 3a-
CBiIYyIOTb CaMOOOMOBY KJIiEHTA; 4) BiMOBJISI-
THCS BiJi HaJlaHHS MpPaBHUYOI (IIPaBOBOi) /0M0-
MOT'Y, 32 BUHATKOM BHUIAJKIB, YCTAaHOBJIEHUX
3aKOHO/ZIaBCTBOM.

[lopsaj 3 TUM, Ha OCHOBI aHaJli3y 3aKOHOJABYUX
II0JIO’KEHb NPUTATCHEHHA aJiBOKaTa [0 BiJINOBI-
JLJIbHOCTI (B KOHTEKCTI BUSIBJIEHHSI 0COOJIMBOC-
TeH MOro AiJIBHOCTI Y UBIJIBHOMY CyZ,04UHCTBI
Ykpainu) [22], BcTaHOBJeHO, 10 cnenudika
NPUTATHEHHS a/|BOKATIB, fIKi 34iMCHIOIOTh MpPO-
deciiiHy AisiIbHICTb (Ha He3aJIeXKHil OCHOBI) Ha
TepuTopil YKpailHH, A0 AUCUUILIIHAPHOL BiAIO-
BiZJaJIbHOCTI (IK OCHOBHOTO BHUJY HOPHUAUYHOI
Bi/INOBiIa/IbHOCTI a/lBOKaTa) perJlaMeHTYETbCS
B OCHOBHOMY (MepeBa)KHO) HOpMaMHM 3aKOHY
Ykpainu «IIpo afBoKaTypy Ta afjBOKaTCbKY Aid-
JIbHICTb» [16], IKi OTpe6yTh BAOCKOHAJEHHS
B YAaCTHHI:

1) yToYyHeHHsI MiACTaB i CTPOKIB MPUTATHEHHS
aIBOKATIB 0 AMCLMIIIHAPHOI BiANOBiZaIbHOC-
Ti;

2) pO3IIMPEHHS ICHYIOUOr0 NepesiKy JUCLUILI-
HapHUX CTATHEHD.

BozaHovac BapTo 3a3Ha4MTH, 110 a/|BOKAT MiJ 4ac
3/ilicHeHHs CBOE€l JisiibHOCTI (Ha mpodecikiHii
He3aJieXHil ocHOBI) [1, 6], kpim [IpaBun agBo-
KaTCbKOI eTUKHU [15], moBUHeH (3060B’s13aHUI)
TaKOX JOTPUMYBAaTHUCA BUMOI YMHHOIO Ipole-
Cya/IbHOTO 3aKOHOJABCTBA, fKi, fK HpPaBUJIO,
IOPUMYHO 3aKpillJIeHi 1 € IpaBOBUMH HOPMaMH
IpoLecyaJbHUX KOJEKCiB.

Tak, 4. 3 cT. 216 JuBiJIbHOrO NpoOLECYyaJbHOTO
KoJiekcy Ykpainu [17] (vagani - LHIIK Ykpainu)
nepesibayeHo, 110 yYaCHUKH CyAOBOrO (LIUBL/Ib-
HOTO0) NpOLeCy, BKJIIOYAOYX aJiBOKaTa (SK Mpo-
1|ecyaJIbHOr'0 IIpe/iCTaBHUKA Y CyZi) IpU Ha/laH-
Hi IpaBHUYOI (MpaBOBOi) JOMOMOTU KJIIEHTY, a
TaKOX iHIIi 0co6H, IKi NpUCYTHI B 3asi cyay (miz
4ac cyZ,0BOro 3aciJlaHHs ), 3060B’s13aHi: 1) 6e33a-
NepeyHo BUKOHYBATHU PO3MOPS/KEHHS T'0JIOBY-
to4oro (cyani); 2) AoZep>KyBaTUCS B CYyJ0BOMY
3acigaHHi (mig yac posrysgy cnpaBu) BCTAHOB-
JieHoro (4iTKO BM3HA4Ye€HOro) MOpsi/AKy Ta Ipa-
BWJI 3/[iIiICHEHHS LIUBIJIBHOTO CyZJOUMHCTBA, a Ta-
KOXX yTPUMYBATHUCA BiJi OyJb-KUX JiH, BKJIIO-
Yalyu Cnpobu y 6yab-skiii ¢opmi i/abo Oyab-
Kl MPUBOAY, II0 MOXKYTb CBIJYMTU (CBiAYaTh)
npo sBHY (04YeBH/IHY) 3HeBary Ao cyay (cyazis)

Section “Law”

abo BCTAaHOBJIEHUX (BU3HAYEHUX) V Cy/i MEBHUX
(xoHKpeTHHX) mpaBuJ. KpiMm 1poro, Ha 1ux oci6
(mpucyTHiX y 3a/i CyA0BOr0 3acijaHHS) TaKOX
NOIIMPIOIOTHCA iHIII 000B’A3KH, 30KpeMa — IMo-
BUHHI BCTATH i/ Yac 3aC/IyXOBYBaHHA pillleHHA
cyny abo mij 4yac HaJlaHHA MOSCHEHb, MEBHUX
N0Ka3aHb, KOHCYJIbTAllil, BUCHOBKIB, a TaKO0X
KOJIU BXOJUTb i BUXOAUTH Cy/, To1o (4. 1 cT. 216
HITK Ykpainu [17]). Takoxx agBoKaT (K mpotie-
CyaJIbHUH Npe/ICTaBHUK Y CyJli) Ma€ BpaxoByBa-
TH | JOTPUMYBATHUCh MOJIOKeHHS 4. 1 cT. 44 LIIK
Ykpainu [17], BiAnoBiAHO 0 IKOro 0cobu (y4a-
CHUKM CyZ0BOTrO NpOLECY, iXHi NMpeJCTaBHUKH)
3000B’s13aHi (IMOBUHHI) A06pocoBicHO (6€3 3J10-
BXXMBaHHsA): 1) KOPUCTYBaTUCA CBOIMHU NpoLecy-
aJIbHUMM TpaBaMH; 2) BUKOHYBAaTH IpoLecya-
JIbHI 000B’s13KM. [IpaBa Ta 060B’SI3KH y4YaCHUKIB
cyaoBoro mpoiiecy (abo y4yacHUKIB CIpaBH) 3a-
kpimieHi y cT. 43 UIIK Ykpainu [17]. Tyt caig,
Bi/IMITUTH, 1[0 B yCiX YUHHUX (Jil0O4MX) mpole-
CyaJIbHUX KoJleKcaxX YKpaiHu 3akpinsieHo nozi6-
Hi HOpMH.

Ha ocHOBI peTesibHOro aHasidy BKa3aHUX BUIIE
HOpPM MOXKHa CTBep/KyBaTH, L0 YKpPaiHCbKUU
3aKOHO/ZaBellb 3/[iICHIOE IPABOBE peryJ/Il0BaHHA
B3aEMOBIZJHOCHH «aJiBOKAT — CyZ», Hacamuepes,
3aCHOBAaHMX Ha HeOOXiHOCTI JOTpPHUMAaHHA
NPUHIMITY B3aEMHOI [TOBaru Mix CyZloM Ta aZiBo-
KaToM. Takui nifxiZl, Ha Hauly yMKY, € Ha/|3BU-
YalHO BaXK/IMBUM, aKTya/IbHUM Ta JOLIJIBHUM, a
TaKOX IIOBHICTIO BiANOBiZ@€E MIXHApPOJAHO-
MpaBOBUM (EBPONEUCHKUM) CTaHAapTaM npode-
CIMHOI iSIIHOCTI fIK CyZly, TaK i a/]BOKATIiB, 30K-
peMa y LUMBUIBHOMY CyZOYMHCTBI YKpaiHH, BU-
XOJAIYHU 3 TOTO, 110 Ha Cy/ Ta afjBOKATypy MOKJIa-
JIA€ETbCS BUKOHAHHSA KOHCTUTYLiMHOI QyHKII
Jlep>KaBU L0/10 3aXMCTy IIpaB JIJWHU i rpoMa-
JfAHUMHA. BopHouyac 3’sicoBaHO, 10 NUTaHHSA
(okpeMi acmekTH) MOpPO MiXKHAPOJHO-MPABOBI
CTaH/JApTH, SAKi peryyoTb NpodeciiHy Aisib-
HIiCTh a/|BOKaTiB B YKpaiHi, NoTpe6yOTh A0AaT-
KOBOI'0O BUBYEHHS Ta TEOPETUYHOIO I NpaKTHUY-
HOTrO Jloc/imkeHHs (a6o mpaBoBoro aHasisy). le
JIaCTh MOJIMBICTh BUOKPEMUTH OCHOBHI aclek-
TH TO3UTUBHOI'0 MPAaKTUYHOTO JOCBiAY y ZJaHO-
My HallpsMi i 3allpONOHYBaTH peasibHi peKoMe-
HJauii (mpomno3uuii) moAo miBUleHHS npode-
CiMHOTO piBHA AiSIJIBHOCTI aiBOKAaTa, 30KpeMa y
LJMBIJIbHOMY CYJIOYMHCTBI YKpaiHU B HaWOJIMX-
4ill IepCreKTHUBI.

KpiM npboro, K CBiJYUTBH Cy4acHa HOpUAUYHA
NpaKTHMKa B YKpaiHi, B JJaHOMy BUNaJiKy Heob-
XiJHO TaKOX BpaxyBaTH Te, 10 CbOrojHi (B
NpPaKTUYHIN IJIOIIMHI, Y CY[IOBiM mpakTulyi) ic-
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HYIOTh BUNAJKH HENPHUIYCTUMOI (HEMPUUHSAT-
HOI) MOBEAiHKHY, IK CyAAsIMM, TaK i aJBOKaTaMHU B
Cy/ZlOBUX IIpOLecax.

BcTaHOoBJIeHO, 1110 BIPOJIOBXK OCTaHHIX POKIB B
YkpaiHi, Ha kaJib, IPOABA HEAONYCTUMOI IOBe-
JIHKM TepeBaXHO (HaM4acTillle) crocTepira-

I0TbCS 3 00Ky cyaaiB. Ha ocHOBI aHastisy cymoBoi
npakTuku y 2017 p. (1010 IpUTATHEHHS CyAiB
J0 JUCLUILIIHapHOI Bi/IOBiAA/ILHOCTI)
3’sscoBaHo, 10 y 2017 p. Buia paga npaBocyazs
npuHAaa 7911 piwleHp y JUCHUILIIHAPHUX
npoBa/pKeHHsX (puc. 1, 2) [4, 23, 24].
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PucyHok 1 - BificOTOK CyAAiB, IKi NPUTArHYTI A0 AUCLMNNiIHAPHOI BiANOBIAaNbHOCTI (3a cnewianisajieto)
B YKpaiHi 3a 2011-2012 pp. Ta 2017 p. (MaTepianu LieHTpy nonituko-npasosux pedopm) [23]
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PuUcyHOK 2 - BifiCOTOK CyAAiB, IKi NPUTArHYTi A0 AUCLMNNIHAPHOI BiANOBIAaNbHOCTI (3a piBHEM cyay) B YKpaiHi
3a2011-2012 pp. Ta 2017 p. (MaTepianu LleHTpy nonituko-npasosux pedopm) [23]

3 ypaxyBaHHSIM I1bOTO Ta BPaXOBYIOYH pe3yJib-
TaTU JOCHiIKeHb [4, 23, 24], TyT BapTO BiMiTH-
™1 AyMKy . TpyHoBa [8] npo Te, wo: « ... [Ipu
OakaHHI aKTMBHI Jil aZBoKaTa, 110 3 IEBHUX
(Akux-HeOy/b) MPUYMH HE BJAILITOBYIOTb MOX-
HOBJIAZLiB 260 CyA/10, MOXKHA MiHECTU SIK Mpa-
BOBY Ta (a60) MOpa/IbHO-ETUUHY CKJIaJI0BY MpO-
CTYIIKy, 3alepedyeHHs NPOTH He3aKOHHHUX il
CyAy — SIK HeTifiHy (HenpumycTUMy) NoBeJliHKY, a
IIPOXaHHA NPO 3aHeCeHHHA [0 NPOTOKOJIy 3are-
pedeHb - K CliepevyaHHs i3 CyJ/ielo Ta HeloBary

Section “Law”

no cyny» (L. TpyHoB [8], nocniBHUM nepekaaj 3
pociiicbKoi MOBU Ha YKPaAiHCbKY).

[lonane TBepxeHHs (aymka) 1. TpyHoBsa [8] mi-
ATBEP/KYETbCS daKTaMU y NMPaBO3aCTOCOBHIM
NpaKTUL CyZHiB i kBastiQikaliHo-
JUCLMILIIHAPHUX KOMICiM B YKpaiHi, fIKi, 30Kpe-
Ma, npeJicTaB/ieHi y EqUHOMY JAep:KaBHOMY pe-
€CTPI CyA0BUX pillleHb [25], OKpeMi 3 SKHUX HaBe-
JleHi y npaui B. 3a6opoBcbkoro [11]. Hanpukinag,
yxBasia BepxoBHoro Cyay VYkpaiHu Bij
19.11.2008 p. (y cmpaBi Ne 6-14094cB08) [26],
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NOCTaHOBa AmneJisiliHOro cyay XapKiBCbKOi 00-
jJacti  Bim  28.11.2012 p. (y cmpasi
Ne 2014/2753/2012) [27], piluenHs1 Buioi kBa-
JidikaulinHoi KoMicii agBokaTypu npu KabGiHeTi
MinictpiB Ykpainu Big 06.07.2012 p. Ne VI/16-
824 [28], IloctanoBa Bocbmoro amessiniiHOro
aamiHicrpatuBHoro cyay 12.03.2019 p. (y cnpasi
Ne 813/2887/18) [29], yxBana [IpuMopcbkoro
paiioHHoro cyay M. Opecu Big 08.04.2019 p. (y
cnpaBi Ne 522/19513/18) [30] i T. &.

BogHo4ac [OLiIBHO TakKoX 3a3HA4UTH (Ha oOcC-
HOBI 3BIiTy PO NMOpYyLIeHHSA IpaB aJBOKaTiB Ta
rapaHTii aZJBOKATCbKOI AiJIbHOCTI B YKpaiHi 3a
2013-2018 pp. [31]), wo 3a nepiox 3 2013 p.
(mata moyaTKy ¢yHKLioHyBaHHS €JUHOro pe-
ECTPY A0CYZI0BUX po3ciiayBanb — EP/IP [32]) no
2018 p. 3a ct.cT. 397-400 KpuMiHa/sibHOTO KOze-

Kkcy Ykpainu (Hagani - KK Ykpainu) [33] 6ys0
BHeceHO BigomocTti (iHpopmalito, AaHi) mpo
BYMHEHHSI KPUMiHAJbHUX MPABONOPYLIEHD I10-
Jlo agBokaTiB o €P/IP 1162 pa3u, a came (3
Hux): 1) 3a cT. 397 KK Ykpainu [33] (BTpy4aHHA
B JiSVIbHICTh 3aXWCHUKA YU MpeACTaBHUKA) -
876; 2) 3a cT. 398 KK Ykpainu [33] (morposa a6o
HaCWJIbCTBO 1110/]0 3aXMCHUKA YU Npe/ICTaBHUKA)
- 247; 3) 3a ct. 399 KK Ykpainu [33] (ymucHe
3HUILEHHS ab0 MOILIKO/KEHHSI MallHa 3aXHUCHMU-
Ka 4yu npexactaBHuka) — 31; 4) 3a ct. 400 KK
Ykpainu [33] (mocsiraHHS Ha »XUTTS 3aXMCHUKA
Yu IpeJCcTaBHUKA 0COOU y 3B’A3Ky 3 npodeciii-
HOIO JIislJIbHICTIO, OB’SI3aHOI0 3 HaJJaHHSM IIpa-
BHMYOI (paBoBoi) fonoMoru) - 8; puc. 3, 4 [31,
32].

B cT. 397 KK YkpaiHn
@ ct. 398 KK YkpaiHn
B cT. 399 KK YkpaiHn
O cT. 400 KK YkpaiHn

PucyHok 3 - BificOTOK 3/104MHiB LLOA0 aiBOKaTIB B YKpaiHi (3a cTaTTAMM KpuMiHanbHoro kogekcy YkpaiHu)
3a2013-2018 pp. (maTepianu HauioHanbHoi acoujauii agBokartis Ykpainu) [31]
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PucyHoK 4 — 3aranbHa juHaMmiKa KinbKOCTi 3N104MHIB W00 afBoKaTiB B YKpaiHi (3a cT.cT. 397-400
KpumiHanbHoro koaekcy Ykpaitu) 3a 2013-2017 pp. Ta | kBaptan 2018 p. (MaTepianu HauioHanbHoi acouiauii
afBokaris Ykpainu) [31]
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[lopsp 3 TMM, HA OCHOBI aHaJi3y AWHAMIKHA 4U-
CeJIbHOCTI 3JI0YMHIB 100 aZBOKATIB B YKpaiHi
(puc. 4) 3a 2013-2018 pp. (3a cT.cT. 397-400 KK
Ykpainu [33]) BCTaHOBJIEHO, 1110 iCHYE TEHAEH-
Llig 36iJIbIIIeHHA KIJIbKOCTI BHUNAAKIB IOJO0 IIO-
pylIeHHs npodeciiHUX MpaB aJiBOKATiB Ta ra-
PaHTIM aIBOKATCHKOI JislIbHOCTI B YKpaiHi, oco-
OJIMBO MpU pO3IJAAlI i BUpilleHHI IUBIIBHUX
cnpas. Ha aymKy agBokatiB (1040 BHle3a3Ha-
YeHUX BUNAJKIB), Cyau B YKpaiHi 341MCHIOIOTb
npaBocyAasa Ha ocCHOBI KoHCTUTyLil 13aKoHIB
YKpainy, 3aBxAu Ha 0Ol 3aKOHy, HpaBAu Ta
CripaBe/J/IMBOCTI, OJHAK iCHYIOTb OKpeMi (KOHK-
peTHi) BUMNAJIKU MaHiNyJisLii 3 60Ky aJjBOKaTiB
y JAaHOMY HamnpsMi (1[040 NOpyLIeHb iX paB) Ha
OCHOBI LUITYYHOIO CTBOPEHHSH, BUXOJAAYHU i3 KO-
PUCIUBUX MOTUBIB.

3 oruiAAy Ha ne, nigTpumyrouu ayMmky l. Kosec-
HUKOBA [34], He0bXiAHO HATrOJIOCUTH, L0 MOCH-
JIEHHA PIBHA 3aXMCTY IIpaB a/|BOKaTiB B YKpaiHi
€ JOCUTb BaroMUM acIlleKTOM, OCKIJIbKH caMe afi-
BOKAaTH 3/IiMCHIOIOTh NMpodeciiHUN 3aXUCT MpPaB
JIIOJIUHM, a HaJlexkHe 3abe3leyeHHs IpaBa Jilo-
JVUHYM Ha 3aXWCT, Ha IOPUAUYHY [JIOIOMOTY €
K/II04OBHUM (yHJaMEHTA/NbHUM) MNPHUHIMIIOM
npaBa Ha cnpaBeJiuBuM cya. Kpim nporo, Ha oc-
HOBI aHaJIi3y pUAUYHOI MPAKTUKHK (Ha cyvac-
HOMY eTani po3BUTKY YKpaiHM), 30KpeMa 3a Ma-
Tepiasamu [25, 32, 35, 36, 37, 38], fouLiibHO Ta-
KOXX 3a3HAa4YMTH, L0 BHMKOPHUCTAHHA IpoLecya-
JIbHUX MpaB (y4yaCHUKaMU CIIpaBM) He MOBUHHO:
1) nepemko/pKaTu CyAy y BCTaHOBJIEHHI iCTUHY;
2) nopy1uyBaTH NpaBa iHIIKX yYaCHUKIB CYZ0BO-
ro NPOLIECY.

3BiicK O4YeBHJHO, 1[0 3 METOI0 MiJBUILIEHHSA
npodeciiHOro piBHA AisIJIbHOCTI a/jBOKATa, 30K-
peMa y LMBIJIBHOMY CyJOYMHCTBI YKpaiHH, He-
00XiJHO BHOKPEMMUTHU MNpOOJIEMHI acnekTh Ta
HajlaTh mnponosuii wogo: 1) 3axucty npode-
CiiHUX NpaB a/IBOKaTiB B YKpaiHi (1K HeoOXigHO1
YMOBH a/IBOKATCbKOI Jil/IbHOCTI); 2) NOCUJIEHHS
BiZINOBiZJa/ILHOCTI aZjBOKaTa mnepej, KJIi€eHTOM, 3a
HeJIOTPUMaHHA IpaBUJ aJIBOKATCbKOI €THUKHU
TOI[O — Ha OCHOBI Mi>XHApO/IHO-TIPAaBOBUX CTaH-
JIapTiB aJIBOKATCbKOI AisiibHOCTI. Bce 11e HE06-
XiIHO BpaxyBaTH B HalpsMaxX IOKpalleHHs
npodeciliHOl JiI/IbHOCTI aZjBoKaTa SIK MPOLECY-
QJIBHOTO INpe/iCTaBHUKA Y LUBIJIBHOMY CyZ04UH-
CTBI YKpaiHu.

OTxe, BUXOJAYU i3 NpPUBELEHUX JOCIIJKEHD,
MOXXHa KOHCTATyBaTH, IO CbOTOAHI B CyJOBIH
NpaKTHUL YKpalHU y B3aEMOBIJHOCHHAX MIX aj-
BOKaTOM Ta CyZ,0M CTOPOHHU (fIK Y4aCHUKH CyZ0-

Section “Law”

BOrO TMpOILieCy) He 3aBXAU [JOTPUMYIOThCS
NPUHIMITY B3aEMHOI IOBaryu oA4uH 20 ogHoro. Ha
OCHOBI aHasi3y 3a Npo6JIEMOI0 MOXHA TaKO0X
CTBEP>KyBaTH, L0 NPOSBU HeJOMyCTUMOI (He-
NPUMHATHOI) NOBEJIHKM y B3aEMOBiJJHOCUHAX
«CyJ, — aJIBOKaT» MepeBaKHO (HaW4acTille) BiJ-
6yBaloTbCs 3 60Ky cyay. PakTUYHO CyU B YKpa-
iHi, IKi MalOTh 3a6e3ne4yBaTH BiiNOBiAHUM (Ha-
JIEXKHUM) KOHTPOJIb 32 JOTPUMaHHAM aJiBOKa-
TaMH IPaBUJ a/IBOKATCbKOI eTUKHU [15], cami, B
OKpeMHMX BMII3JIKaX, € MOPYLIHUKaMH MpaBUJI
(kozmekcy) mnpodeciiiHoi eTuku cyay [12] Ta
INPUHLIMITY B3AEMHOI [T0Bark Mi>xk Cy/loM Ta aiBO-
KaToOM. Takoi JAYyMKHA [JOTPUMYETHCA TaKOX
B. 3a6opoBcbkuii [2, 11].

BopHoyac noka3oBuM € Te, 10 YnHHUN Kozekc
cyaniBcbkoi etuku (Big 22.02.2013 p.) [12],
SIKAM IJIaHYIOTb OHOBWUTH, HapaxoBye Jiniue 20
crarel, ToAl gk [lpaBuyia afBOKaTCbKOI €THUKHU
(Bim 09.06.2017 p.) [15] naniuye 70 craTeil. B
KOHTEKCTI I[bOr'0, Ha 0COOJIMBY YBary 3acjyroBye
nyMka O. Kocapenka [4], skuid 3a3Havae: «... Bu-
XOJIUThb, 110 JI0 €TUKU aJiIBOKaTa BUCYBAETHCS
3HAYHO OiJibllle BUMOT, Hi>K 0 €TUKU CyAJi, i e
Py TOMY, 1110 a/IBOKAT MOPIiBHSHO i3 Cy//lel0 He
Ha/JliJIeHUH BJ1ajioto» [4].

[lopsx 3 TuMm 3’icoBaHO, L0 OKpeMi cyani B
YkpaiHi mijg yac nposejieHHA Cy[0BUX 3acCiJjaHb
TaKOX He 3aBXJY JJOTPUMYIOTbCA: 1) NpHUHIUITY
PIBHONPABHOCTI y4YacHUKIB Mporecy; 2) moJio-
>KeHHSI MIPO Te, L0 CY/A/is HE YOCOOJIIOE CY/I0BY
BJaAy fIK Taky (BnAaZy y NpsIMOMYy pPO3yMiHHI
CJIOBa), a € 0c06010, SIKa YIIOBHOBAXKEHA JieprKa-
BOIO, Ha 3/iicHeHHs npaBocyad [2, 11, 39]. To-
My TaKy BJjafy (Cy/10By) Taka ocoba (cyas) Mae
3aCTOCOBYBATH JIMLIEe B TUX BUMAJKaX, KOJIHU Lie
BUMarae BUK/IIOYHO KoHcTUuTy1is YKpainu [9] Ta
3aKOHM YKpaiHH, a He TOJi, KOJU aJBOKAT (K
npolecyaJbHUM NPEACTABHUK) UM KJI€EHT, 3 TUX
YY iHIIUX PUYUH, HE 10/100a€ETHCSI.

BUCHOBKU

Ha ocHoBi pe3ysbTaTiB AocaipkeHb (11040 Cy-
JIOBOI MPAaKTUKU B YKpaiHi Ta NpobJeMHUX ac-
NeKTiB B3aEMOBIAHOCUH aJiBOKaTa i3 cyjaom),
npeJiCTaBJeHUX Y CTaTTi, MOXKHA 3POOUTU TaKi
BHCHOBKHU:

1. BignosigHo o KoHcrutynil Ykpainu 3piic-
HEeHHS TNpaBoCcyAAsa B YKpaiHi nepebGyBa€ BU-
KJIIOYHO y KoMmIleTeHLil cyhiB. KiodyoBuMU na-
pamMeTpaMHu CIPUUHATTA CyCHIJILCTBOM CyJ0BOI
BJIaJY B YKpaiHi € clipaBeAJ/IMBICTh CYyJOBUX pi-
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lIeHb, HAJIEXXKHUH piBeHb AOCTYMHOCTI Ta edek-
TUBHOCTI mpaBocyand. Ilpy Tomy, aBTOpUTET-
HICTBb CyAy, y neplly 4yepry, 3aJeXKUTh BiJl CYAAi.
Cynna mae 6yTH NMPUKJIALOM HEyXWJIbHOTO [0-
TPUMaHHA 3aKOHY, IPUHLUIY BEpPXOBEHCTBA
IIpaBa Ta BUCOKHUX CTAaHJAPTIB NOBeJIHKU. K Ha
aIBOKaTa, TakK 1 Ha cyA/o, BiAnoBigHo 10 KoH-
CTUTYLIi YKpaiHHY, MOKJaIeHO 000B’SI30K 3axu-
1T MPaBa, CBOOOAM i iIHTEpecH JIIOAUHHU i Tpo-
Ma/JiiHMHA - TOOTO BHMKOHYBAaTH COLliaJIbHY Mi-
Ci1o, Ka JieJieroBaHa Jiep>aBoto.

2. AIBOKaTCbKa Jis/IbHICTb B YKpaiHi 3/iMCHIO-
€TbCA Ha IPUHLMIIAX, AKI MiCTATbHCA B 3araJIbHUX
MOJIOX)KEHHAX YAHHOTO 3aKOHOJABCTBA YKpalHU
IIpO aJBOKATypy Ta aABOKATCbKY AiAJBHICTDb, a
TaKOX JOMOBHEHI | KOHKpeTH30BaHi [IpaBuiamMu
aIBOKAaTCbKOI €THUKH, SKi 3aTBep/»KeHi 3BiTHO-
BUOOpHUM 3'i371I0M a/|BOKaTiB YKpaiHM Bif
09.06.2017 p., BUXOASAYM i3 1iiJied i 3aBAaHb Ta
cnenrdiku aIBOKATCHKOI [isl/IbHOCTI B YKpaiHi.

3. YKpalHCbKUH 3aKOHO/ABeLb 3/IiCHIOE TPaBO-
Be peryJil0BaHHA B3a€EMOBIJJHOCUH «CyJ, — aJiBO-
KaT», HacaMmIepe/i, 3aCHOBaHUX Ha HEOOXiTHOCTi
JOTPYMMaHHA NPUHLMIY B3aEMHOI IOBark Mix
CyZIOM Ta aJjBOKaTOM. TakWMM MiAxiJ; NOBHICTIO
Bi/IIOBiJ]la€ Mi>KHAapO/HO-NIPaBOBUM (€BpoNeM-
CbKHUM) cTaHAapTaM npodeciiiHol AiIbHOCTI K
CyAly, Tak 1 a/iBOKaTiB, 30KpeMa y LUBIJIbHOMY
CYZlOYMHCTBI YKpalHH, BUXOAAYU 3 TOrO, L0 Ha
CyZ, Ta aJBOKaTypy NOKJaJAETbCAd BUKOHAHHA
KOHCTUTYLiIMHOI QYHKLII epKaBy 1100 3axUC-
Ty NpaB JIIOJWHY | TpOMa/iiHYHA.

4. Choro/iHi B YKpaiHi (Ha OCHOBi CTaTUCTUYHUX
JaHux lleHTpy mnoJsiTUKO-paBOBUX pedopM)
iCHYIOTb BUNIA/IKU HENPUIYCTHUMOI (HENmpUHHSAT-
HOI) MOBE/iHKHY, SIK CyAAsIMM, TaK i aZJBOKaTaMU B
CyA0BUX mpouecax. IIposaBu HejomycTuMol Io-
BeJIIHKU y B3aEMOBIJHOCHUHAX «CyJ — aJBOKaT»
nepeBaKHO (HaluacrTiuie) BiZoOyBaOThCs 3 HOKY
cyny. Okpemi cyaai B YkpaiHi nij yac npoBeJieH-
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