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 Abstract. The complexity of the corporate world has led companies 
to become major players in corruption-related activities, including 
bribery. While the National Criminal Code acknowledges businesses 
as entities subject to criminal law, implementing vicarious liability in 
instances of memeplexes bribery needs additional clarification. This 
study investigates the implementation of the idea of vicarious 
liability for corporations regarding their involvement in corruption in 
Indonesia, particularly following the passage of the National Criminal 
Code (Law No 1/2023). The study employs a juridical-normative 
methodology utilising a statutory and conceptual framework, 
examining primary and secondary legal documents through a 
qualitative-descriptive lens. The findings indicate that the National 
Criminal Code incorporates the notion of identification and vicarious 
culpability in corporate accountability, broadening its applicability to 
those who effectively run the organisation. Vicarious liability in 
mediating bribery necessitates evidence of a causal link between the 
bribery act and the corporation's interests. The research's originality 
lies in its comprehensive analysis of how vicarious liability 
corresponds with established principles of criminal law, especially in 
the context of corporate bribery after the introduction of the National 
Criminal Code. 

Keywords: Bribery; Corporation; National Criminal Code; Medeplegen; 
Vicarious Liability.  

 

INTRODUCTION 

The development of an increasingly complex 
business world has encouraged corporations to 
become essential actors in economic and busi-
ness activities. However, this also creates ave-
nues for corporations to engage in criminal activ-
ities, such as corruption and bribery. Corporate 
crime has emerged as a significant issue within 
the criminal justice system in various nations, 
including Indonesia [1].  

With the enactment of several criminal acts, most 
notably Emergency Law No 7 of 1955, Indonesia 
began to recognise corporations as subjects of 
criminal law; this differs from the Dutch Criminal 
Code (wetboek van strafrecht), which still ad-
heres to the "Societas Delinquent Non-Potest" 
doctrine, where corporations cannot be convict-

ed. Along with the times, The idea of criminal 
culpability for corporations is constantly evolv-
ing, from initially only imposing responsibility on 
the management until now, when businesses are 
subject to direct criminal liability [2]. 

In Indonesia, the governance of corporations un-
der criminal law is addressed in several specific 
statutes beyond the Criminal Code, including the 
Corruption Eradication Law and the Prevention 
and Eradication of Money Laundering Law, 
among others. However, handling corporate 
criminal offences still faces various obstacles, 
primarily related to the mechanism of proof and 
determination of criminal liability; this led the 
Supreme Court to enact Supreme Court Regula-
tion No 13/2016 about Procedures for Address-
ing Criminal Cases Involving Corporations to ad-

https://univpancasila.ac.id/
https://uai.ac.id/en/home/
http://dx.doi.org/10.22178/pos.112-15
mailto:sinyowangania13@gmail.com
https://creativecommons.org/licenses/by/4.0/
https://creativecommons.org/licenses/by/4.0/
https://creativecommons.org/licenses/by/4.0/
https://creativecommons.org/licenses/by/4.0/


Path of Science. 2024. Vol. 10. No 12  ISSN 2413-9009   

Section “Law and Security”   2020    

dress the legal void and direct law enforcement 
personnel [3].  

A significant concern in corporate criminal re-
sponsibility is implementing the idea of vicarious 
culpability. According to this theory, the compa-
ny may be held criminally liable for illegal actions 
by its employees or agents. When corporate 
bribery occurs, vicarious liability is pertinent due 
to corrupt criminal activities frequently perpe-
trated by workers or agents for the corporation's 
advantage [4].  

Generally, bribery crimes involving corporations 
occur when bribes are given to government offi-
cials to obtain business benefits or facilitate cor-
porate affairs. In instances of grand corruption, 
corporations frequently engage in attempts to 
sway governmental decision-making via bribes 
[5]. This practice not only harms state finances 
but also creates unfair business competition and 
damages the integrity of the government system 
[6].  

According to Indonesian criminal law, the crimi-
nal act of bribery involving corporations can be 
categorised as a form of participation (deelnem-
ing), especially in terms of "participating in 
committing" (Medeplegen). Medeplegen is when 
two or more people jointly perpetrate a criminal 
act. Corporate bribery can occur when a corpora-
tion, through its agents and a government official, 
commits the crime of corruption [3].  

Law No 1 of 2023, which established the National 
Criminal Code, is the most recent development in 
Indonesia's criminal justice system. Article 45, § 
1 of the amended Criminal Code expressly recog-
nises businesses as criminal law subjects. This 
recognition is a step forward to eradicate corpo-
rate crime, including bribery. However, the effec-
tive implementation of this provision still re-
quires further elaboration, especially regarding 
the mechanism of prosecution and punishment 
of corporations. 

Regarding bribery offences involving corpora-
tions, the National Criminal Code opens up op-
portunities to apply the concept of vicarious lia-
bility more broadly. However, applying vicarious 
liability in Medeplegen bribery by corporations 
still requires caution to avoid over-
criminalisation and maintain a balance between 
effective law enforcement and protecting the in-
vestment climate [7].  

The main challenge in applying vicarious liability 
to corporations in medeplegen bribery cases is to 

prove the existence of a causal relationship be-
tween the act of bribery committed by employ-
ees or agents and the corporation's interests. In 
many cases, bribery may be committed by mid-
level employees without the knowledge of top 
management. In this context, it is essential to 
evaluate the degree to which the organisation 
may be held accountable for the conduct of its 
workers [7].  

In addition, the application of vicarious liability 
must also consider the corporation's efforts to 
prevent bribery. Corporations that have imple-
mented an effective compliance program and 
conducted regular due diligence should receive 
different treatment from corporations that do 
not have a corruption prevention mechanism [8].  

Applying the concept of vicarious liability in the 
criminal offence of Medeplegen bribery by corpo-
rations raises a crucial question. "How is the vi-
carious liability of corporations in the Indonesian 
national Criminal Code in the criminal offence of 
"participating in" (medeplegen) bribery?" 

Several corporate criminal liability theories have 
been developed to answer this question, includ-
ing identification and segregation theories. Iden-
tification theory posits that the activities of indi-
viduals serving as the "directing mind" of a cor-
poration can be seen as the actions of the corpo-
ration itself. Aggregation theory allows the merg-
ing of actions and knowledge of various individu-
als within the corporation to form a mens rea [9].  

Previous research on corporate vicarious liability 
in the crime of bribery in Indonesia has been 
conducted by several academics and legal practi-
tioners. Authors [10] paper, which examines the 
development of corporate criminal liability in 
Indonesia, is relevant. Their study investigated 
the adoption of vicarious liability within the In-
donesian legal system, particularly in specific 
statutes beyond the Criminal Code. The acknowl-
edgement of companies as entities under crimi-
nal law in Indonesia commenced with the im-
plementation of specific criminal statutes, nota-
bly Emergency Law No 7 of 1955 [10]. 

Another study by the author [11] analysed the 
principles of corporate criminal law. Ali exam-
ined the distinctive features of corporate criminal 
offences, including bribery, where individuals for 
the corporation's benefit often commit such acts. 
He emphasised that corporate crime is essential-
ly a functional action (functioneel daderschap), 
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which opens up opportunities for applying the 
doctrine of vicarious liability. 

Meanwhile, author [12], In his research, recom-
mended reconfiguring corporate criminal liabil-
ity frameworks in Indonesia. He argues that cor-
porations should be held criminally liable even 
though they cannot commit their acts. Still, they 
should be held accountable by the people who 
carry out their management or activities. 

Regarding the concept of "participation" 
(medeplegen) in corporate criminal offences, the 
author's research [13] provides a critical per-
spective, stated that criminal offences committed 
by corporations are always criminalising partici-
pation, where the corporation can be a maker 
(dagger) but not a perpetrator (pledge) of a crim-
inal offence. 

These studies provide a solid foundation to fur-
ther examine the form of corporate vicarious lia-
bility, especially in the crime of "participating in 
committing" (medeplegen) bribery. Nevertheless, 
there is still room for further research, particu-
larly in light of implementing the new National 
Criminal Code under Law No 1 of 2023, officially 
acknowledging companies as entities subject to 
criminal law. Further research is needed to ana-
lyse the implications of this new regulation on 
applying the doctrine of vicarious liability in 
bribery cases involving corporations in Indonesia 
[14].  

Based on previous research, according to the au-
thor, several things still need to be further re-
searched regarding the application of corporate 
vicarious liability in the context of the crime of 
"participating in" (medeplegen) bribery in Indo-
nesia. 

The notion of vicarious liability has been 
acknowledged within the Indonesian legal 
framework, but its application in corporate brib-
ery cases remains unclear. Previous research has 
focused chiefly on corporate liability in general 
but has yet to explicitly analyse how vicarious 
liability is applied in the context of Medeplegen 
bribery. 

With the new National Criminal Code (Law No 1 
of 2023), how businesses are governed by crimi-
nal law has undergone substantial modifications. 
Previous research has yet to analyse the implica-
tions of this new arrangement on the application 
of vicarious liability, particularly in corporate 
bribery cases. 

Although several studies discuss the identifica-
tion and aggregation theories in corporate liabil-
ity, they rarely explore the practical application 
of these theories in cases of Medeplegen bribery 
involving corporations in Indonesia. Scholars 
have not explicitly examined how to harmonise 
the concept of vicarious liability with existing 
criminal law principles, such as the principle of 
guilt (geen straf zonder schuld), in corporate 
bribery cases. 

Consequently, it is imperative to undertake this 
research. This research aims to significantly en-
hance the existing literature and offer practical 
direction for law enforcement officials and busi-
ness practitioners in comprehending and imple-
menting the notion of vicarious responsibility for 
corporate bribery in Indonesia. 
 
METHOD 

This study will employ the juridical-normative 
method, utilising both a statutory and conceptual 
approach. The juridical-normative method is se-
lected as this research examines legal norms of 
corporate vicarious liability within the Indone-
sian National Criminal Code, especially in the 
criminal offence of "participating in committing" 
(medeplegen) bribery [15].  

The method for gathering legal materials is li-
brary research. The primary legal resources to 
gather include pertinent laws and regulations, 
including the National Criminal Code (Law No 1 
of 2023), the Corruption Law, and further rele-
vant rules. Secondary legal materials will encom-
pass legal textbooks, scholarly legal publications, 
research findings, and articles addressing corpo-
rate criminal liability, vicarious liability, and 
bribery offences. Additionally, tertiary legal ma-
terials will encompass legal dictionaries and legal 
encyclopedias pertinent to the research subject. 

The data analysis will be performed qualitatively, 
employing the descriptive-analytical approach. 
The analytical process will identify and inventory 
legal provisions pertinent to corporate vicarious 
liability under the National Criminal Code and 
the bribery offence. Moreover, these provisions 
will be construed to ascertain their significance 
and intent. The researcher will compare the Na-
tional Criminal Code's provisions and other rele-
vant statutes, juxtaposing them with theoretical 
frameworks on vicarious culpability and corpo-
rate criminal liability [16].  
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The researcher will employ both deductive and 
inductive reasoning during the analytical pro-
cess. The study will use deductive reasoning to 
derive the overarching concepts of vicarious cul-
pability and corporate criminal liability within 
the specific framework of the offence of 'partici-
pating in committing' (Medeplegen) bribery. In-
ductive reasoning will discern patterns and gen-
eral principles from specific instances of corpo-
rate vicarious responsibility in bribery offenc-
es [17].  

The results of the analysis will be presented sys-
tematically and logically to answer the research 
problems. The researcher will formulate strong 
legal arguments by considering the philosophical, 
juridical, and sociological sociocultural dimen-
sions of corporate vicarious liability in bribery 
offences. The researcher will ultimately offer re-
sults and recommendations to advance corporate 
criminal law in Indonesia, particularly regarding 
vicarious liability for bribery offences. 

 
RESULTS AND DISCUSSIONS 

Vicarious liability is a concept of criminal liability 
derived from the standard legal law system [18]. 
This concept deviates from the principle of no 
punishment without fault (geen straf zonder 
schuld) adopted in conventional criminal law. In 
vicarious responsibility, a person could be held 
responsible for a crime committed by another, 
although lacking the mens rea or personally en-
gaging in the actus reus of the offence [19].  

Vicarious liability is defined as an individual's 
legal accountability for the illegal actions of an-
other. Vicarious liability is the attribution of 
criminal responsibility from one individual to 
another for a criminal act committed by the for-
mer. People typically utilise this idea in the dy-
namics between employers, employees, or or-
ganisations and their management. The applica-
bility of vicarious liability encompasses the em-
ployer's responsibility for criminal activities per-
petrated by employees, the corporation's ac-
countability for criminal acts executed by its 
management, and the superior's liability for 
criminal acts carried out by subordinates [20].  

Vicarious liability is fundamentally different from 
conventional criminal liability. In traditional 
criminal liability, individuals can only be held 
criminally accountable for their acts through 
fault. There must be a fault component on the 
offender's part in the form of negligence (culpa) 

or intent (dolus). Meanwhile, in vicarious liabil-
ity, criminal responsibility can be imposed on a 
person for the actions of others, even though he 
does not have mens rea or does not directly 
commit the criminal offence. In other words, vi-
carious liability overrides the fault requirement 
on the person held accountable [21].  

The implementation of vicarious liability varies 
between common law and civil law legal systems. 
Countries with established legal systems, such as 
the United Kingdom and the United States, have 
long recognised and applied the doctrine of vicar-
ious liability, especially in cases involving corpo-
rations. In England, for example, vicarious liabil-
ity is applied based on the identification and del-
egation doctrines. According to the identification 
doctrine, the actions and mental state (mens rea) 
of a corporation's senior officials are regarded as 
the actions and mental state of the corporation 
itself. In the delegation doctrine, the corporation 
is responsible for criminal offences committed by 
employees delegated duties and authority by the 
corporation [22].  

Meanwhile, countries with civil law systems ini-
tially did not recognise vicarious liability because 
it contradicted the fault principle. However, 
along with the development, some civil law coun-
tries began to adopt this concept, especially re-
lated to corporate liability. In Indonesia, the 
Criminal Code has not explicitly regulated vicari-
ous liability. However, this concept has been ac-
commodated in several special laws and the 
Draft Criminal Code [21].  

Over time, the Indonesian criminal law frame-
work's corporate responsibility control has sig-
nificantly changed. Initially, Indonesia's Dutch 
Criminal Code (KUHP) did not acknowledge 
businesses as entities subject to criminal law. The 
Criminal Code exclusively acknowledges natural 
beings as entities capable of committing criminal 
offences and bearing criminal liability; this is evi-
dent in the phrasing of provisions of the Criminal 
Code that employ the term "whoever," denoting 
natural individuals [23].  

The perspective that only natural persons can be 
the subject of criminal law is grounded in the 
principle of "Societas Delinquere Non-Potest," 
which was embraced in the Netherlands during 
the formulation of the Criminal Code in 1886. 
This theory asserts that legal entities or associa-
tions cannot perpetrate criminal actions [24]. 
Corporations are, therefore, immune from crimi-
nal prosecution for their deeds. The Criminal 
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Code's definition of criminal liability continues to 
uphold personal responsibility, which is only ap-
propriate for naturally occurring people. 

The need to hold corporations criminally liable is 
increasingly urgent, especially about economic 
crimes. The impetus for this paradigm shift tran-
spired in 1951 with the implementation of 
Emergency Law No 17 of 1951 regarding the 
Hoarding of Goods. This law recognised corpora-
tions as subjects of criminal acts for the first time, 
although it was still limited to economic 
crimes [24].  

Adopting Emergency Law No 7 of 1955 for the 
Investigation, Prosecution, and Trial of Economic 
Crimes further strengthened the recognition of 
corporations as legal entities under criminal law. 
The law's Article 15, § 1 makes it abundantly evi-
dent that a business, foundation, group of people, 
or legal organisation may commit a crime on its 
behalf; this signifies the commencement of a new 
epoch in Indonesian criminal law, acknowledging 
companies as entities capable of committing 
criminal offences but restricted to particular in-
fractions beyond the Criminal Code [24]. 

Other specific statutes within the Criminal Code 
also commenced regulating companies as entities 
involved in criminal offences. Examples include 
the Corruption Eradication Law, Money Launder-
ing Law, Consumer Protection Law, and Envi-
ronmental Law, among others. Nonetheless, the 
regulation of companies as subjects of criminal 
offences in these diverse statutes remains incon-
sistent and non-uniform. Variations exist in the 
definitions of corporations, types of liability, and 
sanctions that may be enforced [23].  

In light of these conditions, the lawmakers 
worked to create the Draft Criminal Code 
(RKUHP), a new codification of national criminal 
law. The RKUHP was implemented as Law No 1 
of 2023 on the Criminal Code to regulate enter-
prises as entities liable to criminal charges fully. 
This statute can be found in Part Four, Corpora-
tions, Book One, General Provisions, Chapter II, 
Criminal Offenses and Criminal Liability [25].  

Article 45 of the National Criminal Code express-
ly lists a company as a subject of criminal liabil-
ity. Limited liability companies, foundations, co-
operatives, state-owned companies, regionally-
owned companies, or their counterparts, as well 
as incorporated and unincorporated associa-
tions, are all considered corporations. Further-
more, it encompasses business entities such as 

firms, partnerships, or their legal equivalents as 
defined by statutes and regulations [26].  

Article 46 of the National Criminal Code deline-
ates corporate criminal offences as those perpe-
trated by administrators occupying a functional 
role within the corporation's organisational hier-
archy or individuals acting on behalf of the cor-
poration due to employment or other affiliations 
in pursuit of the corporation's interests within 
the parameters of its business operations, 
whether individually or collectively [26]. This 
definition indicates that the National Criminal 
Code conforms to the principles of identification 
and vicarious liability in corporate accountability. 

According to Article 47 of the National Criminal 
Code, criminal acts committed by corporations 
can also be carried out by the beneficial owners, 
commanders, or controllers of the corporation, 
even though they are not part of the organisa-
tional structure and possess the ability to exert 
control over the corporation [26]. This provision 
expands the scope of corporate liability to in-
clude parties who de facto control the corpora-
tion despite not having a formal position in the 
organisational structure. 

The requirements for corporate culpability in 
criminal offences are outlined in Article 48 of the 
National Criminal Code. If a corporation commits 
a crime, it may be held accountable if:  

a) the crime is within the purview of the business 
or activities specified in the articles of association 
or other pertinent provisions;  

b) the crime benefits the corporation illegally;  

c) it was accepted as corporate policy;  

d) the company did not take the required steps to 
prevent, mitigate the impact, and ensure compli-
ance with applicable legal provisions to avert 
criminal acts; and  

e) the company allowed the commission of crim-
inal acts [26].  

The governance of corporate responsibility un-
der the National Criminal Code presents numer-
ous benefits. The incorporation of according to 
the Criminal Code, corporation regulation is a 
crime that establishes a more robust and con-
sistent legal foundation than the disparate provi-
sions found in numerous specialised statutes. 
Second, the broad definition of corporation co-
vers multiple forms of business entities and asso-
ciations, whether incorporated or not, to accom-
modate the development of modern forms of 
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business organisations. Third, regulating criminal 
acts by corporations, including the actions of the 
management, employees, and parties who con-
trol the corporation from outside the formal or-
ganisational structure, provides a more compre-
hensive scope of responsibility [27].  

The concept of "participating in committing" 
(medeplegen) in Indonesian criminal law is one 
form of participation (deelneming) that is regu-
lated in Article 55, § 1 to 1 of the KUHP. Medeple-
gen means "participating in committing" or 
"jointly committing" a criminal offence. This con-
cept refers to a situation where two or more 
people jointly commit an act that fulfils all the 
elements of a criminal offence [27].  

According to criminal law doctrine, medeplegen 
has several essential elements that must be ful-
filled.  

First, the perpetrators must cooperate conscious-
ly (bewuste samenwerking); this means that each 
perpetrator knew and wanted the criminal of-
fence to be committed jointly.  

Second, there must be joint physical execution 
(gezamenlijke uitvoering) of the criminal offence. 
The perpetrators must jointly commit the act of 
execution, not just the act of preparation.  

Third, every offender must meet every require-
ment of the crime they have committed. Fourth, 
there must be intent to cooperate between the 
perpetrators in committing the criminal offence 
[28].  

The jurisprudence of the Supreme Court of Indo-
nesia has also provided a further explanation of 
the concept of medeplegen. In Supreme Court De-
cision No 1/1955/M. Pid, dated 22 December 
1955, the court explains that to be categorised as 
medeplegen, a person must directly participate in 
the commission of the act prohibited by law. It is 
not enough if they only perform preparatory ac-
tions or provide assistance. This decision con-
firms that medeplegen requires each perpetra-
tor's active and direct role in committing a crimi-
nal offence [21].  

Aiding and abetting (medeplichtigheid), governed 
by Article 56 of the previous Criminal Code, re-
fers to assisting in committing a criminal offence, 
both before and during the commission of the 
criminal offence. The main difference with 
medeplegen is that in helping, the role of the per-
petrator is secondary and not essential to the 
commission of the crime. The perpetrator does 

not engage in the fundamental components of 
the criminal offence but merely assists or accel-
erates its execution. Meanwhile, in medeplegen, 
all perpetrators commit the core elements of the 
criminal offence together [29].  

Encouragement (uitlokking), which is regulated 
in Article 55 § (1) 2 of the old Criminal Code, re-
fers to the act of encouraging others to commit a 
criminal offence by using specific methods men-
tioned in the law, such as giving or promising 
something, abusing power, using violence or 
threats, and so on. The main difference with 
medeplegen is that in persuasion, the initiative to 
commit a criminal offence comes from the per-
suader. At the same time, the material perpetra-
tor (pledge) is another person who is moving. In 
medeplegen, the perpetrators jointly initiate and 
execute the criminal offence [29].  

In the crime of bribery, the application of the 
concept of medeplegen has unique characteris-
tics. Bribery, regulated in various articles of the 
Corruption Eradication Law (Anti-Corruption 
Law), involves the bribe giver and the bribe re-
ceiver. In many cases, these two parties can be 
categorised as perpetrators who participate in 
committing the crime of bribery 
(medepleger) [30].  

The application of medeplegen in bribery cases 
can be seen when a public official and a business 
person jointly plan and execute a bribery trans-
action related to a government project. In this 
case, both the public official and the business 
person can be considered medepleger because 
both consciously and actively participate in im-
plementing the criminal act of bribery. Both fulfil 
the elements of conscious cooperation and phys-
ical joint execution of the bribery crime [31].  

However, applying medeplegen in bribery cases 
can also pose complexities. For example, when 
the bribery initiative comes from one party (e.g., 
a businessman), the other party (a public official) 
merely accepts the offer. In such cases, it may be 
more appropriate to categorise the business per-
son as the main perpetrator (pledge) and the 
public official as the bribe recipient rather than 
the medepleger. The determination of this status 
will depend on the specific facts of each case, in-
cluding the level of initiative, planning, and exe-
cution of each party [31].  

Furthermore, in judicial practice, applying the 
medeplegen concept in bribery cases is often 
closely related to proving the existence of an 
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agreement or "meeting of minds" between the 
bribe giver and receiver. If it can be proven that 
both parties have agreed and both play an active 
role in the bribery transaction, then both can be 
categorised as medeplegers. However, suppose 
one of the parties is merely passive or accepts the 
offer of a bribe without any initiative or active 
role in its planning. In that case, it may be more 
appropriate to categorise them as ordinary bribe 
taker rather than a medepleger [14].  

The Criminal Code and the Anti-Corruption Law 
have different penal frameworks. The Anti-
Corruption Law states that the principal offender 
and the accomplice face identical penalties; this 
contrasts with the stipulations in the Criminal 
Code, wherein the accomplice faces the same 
penalty as the principal offender. In contrast, the 
accomplice is threatened with a lighter sentence. 
This difference reflects the seriousness of legisla-
tors in eradicating corruption and efforts to pre-
vent legal loopholes that perpetrators of corrup-
tion may utilise [32].  

Traditionally, the concept of medeplegen requires 
direct involvement in the commission of a crimi-
nal offence. However, when applied to corpora-
tions, the line between direct and indirect partic-
ipation becomes blurred. A director or head of a 
corporation may not be physically involved in the 
bribery transaction. Still, their decisions and ap-
provals may be the key factors that make the 
bribery possible. In such a situation, can we say 
that the chairman "participated" in the criminal 
act of corruption? [32]  

Some jurists argue that the concept of medeple-
gen in corporate bribery cases should include 
both those directly involved in the bribery trans-
action and those who play a significant role in 
decision-making and approval. This argument is 
based on the understanding that in complex cor-
porate structures, bribery often results from a 
series of decisions and approvals involving vari-
ous levels of management." [33].  

This methodology aligns with the evolution of the 
corporate criminal liability concept, which seeks 
to broaden the scope of accountability to encom-
pass leaders and decision-makers. An individual 
may be deemed a perpetrator of a criminal of-
fence not just due to the physical execution of the 
act but because he has the power to determine 
whether the act will be committed. 

However, an overly broad approach in applying 
the concept of medeplegen also presents its risks. 

Individual guilt is a fundamental principle of 
criminal law, requiring a clear link between a 
person's actions and the consequences. Suppose 
the concept of medeplegen is applied too loosely. 
In that case, there is a risk that individuals who 
do not have malicious intent or do not realise the 
full implications of their decisions could be 
trapped as perpetrators of criminal acts [34].  

On the other hand, an approach that is too nar-
row to apply the concept of medeplegen also has 
the potential to create legal loopholes that corpo-
rations can utilise to avoid criminal liability. Sup-
pose only individuals directly involved in bribery 
can be categorised as medepleger. In that case, 
there is a risk that the head of the corporation, 
the brain behind the bribery scheme, can escape 
the law. 

Applying this expanded medeplegen concept also 
presents challenges in terms of proof. How can 
we prove that a corporate leader not directly in-
volved in a bribery transaction actually "partici-
pates in" the criminal offence? This requires a 
more complicated approach to evidence collec-
tion and analysis, including tracing the flow of 
funds, analysing internal corporate communica-
tions, and comprehending the corporate deci-
sion-making process. 

Implementing the notion of medeplegen in corpo-
rate bribery cases must also consider the aspect 
of deterrence. If this concept is applied too nar-
rowly, there is a risk that corporations will de-
sign organisational structures and decision-
making processes in such a way as to isolate 
leaders from direct involvement in bribery 
transactions so that they can avoid criminal lia-
bility. Conversely, an overly broad application 
could lead to legal uncertainty and inhibit legiti-
mate business decision-making. 

Therefore, a balanced approach is needed to ap-
ply the concept of medeplegen in corporate brib-
ery cases. This approach must accommodate the 
complexity of structures and decision-making 
processes in modern corporations while main-
taining fundamental principles of criminal law, 
including personal guilt and legal certainty. 

The doctrine of vicarious liability allows criminal 
liability to be transferred from the individual 
perpetrator to the corporation as a legal entity 
based on a particular relationship between the 
perpetrator and the entity. Applying this doctrine 
in corporate bribery raises various philosophical 
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questions related to guilt, responsibility, and the 
purpose of corporate punishment [35].  

Identification and aggregation theories are the 
two main approaches often used to construct 
corporate criminal liability. Identification theory 
holds that the actions and mental attitudes of 
specific individuals with senior positions in the 
corporation can be identified as the actions and 
mental attitudes of the corporation itself. These 
individuals are considered as the "directing 
mind" or "alter ego" of the corporation [19]. 
Meanwhile, the aggregation theory views that 
corporate guilt can be constructed by accumulat-
ing or aggregating the guilt of various individuals 
acting in the corporation's interests. 

In the criminal offence of medeplegen bribery in-
volving corporations, applying vicarious liability 
through identification and aggregation theories 
has its challenges. Bribery is essentially a crimi-
nal offence that requires intent (opzet). Con-
structing corporate intent in bribery cases re-
quires careful analysis of the decision-making 
process and organisational culture that allows 
bribery practices to occur [28].  

Identification theory is used to attribute the in-
tent of key individuals, such as directors or sen-
ior managers, as corporate intent. For example, 
investigators can attribute intent to the corpora-
tion if they prove that the managing director 
knowingly approved or instructed the giving of 
bribes. However, this approach has limitations 
because it is often difficult to establish the direct 
involvement of top management in bribery prac-
tices [36].  

Aggregation theory, on the other hand, allows for 
a broader construction of corporate intent by ac-
cumulating the knowledge and actions of various 
individuals within the corporation. For example, 
although no individual completely understands 
the bribery scheme, the combined knowledge of 
multiple parties (e.g., finance, legal, operations) 
can form a collective corporate intent. This ap-
proach better reflects the reality of decision-
making in corporations, which is often fragment-
ed [36].  

Identification theory views that the actions and 
mental attitude (mens rea) of specific individuals 
in the corporation can be attributed to the ac-
tions and mental attitude of the corporation itself 
[37]. These individuals are generally senior offi-
cials or key policymakers seen as the corpora-
tion's "directing mind and will." Thus, the mis-

takes of these key individuals are considered 
corporate mistakes. This approach makes it pos-
sible to retain the element of fault in corporate 
criminal liability, albeit in a modified form. 

Meanwhile, the aggregation theory makes it pos-
sible to accumulate the actions and knowledge of 
various individuals in the corporation to form a 
unified corporate mens rea [38]. This approach 
recognises that in a complex corporate structure, 
decision-making and action execution often in-
volve various levels and divisions. By aggregating 
fault elements from multiple individuals, this 
theory seeks to reconstruct the corporation's 
"collective fault." 

Both theories, if carefully integrated into the con-
cept of vicarious liability, can help bridge the gap 
between corporate liability and the principle of 
fault. Vicarious liability permits the assignment 
of blame to a company for actions undertaken by 
its agents or employees during their employment 
[37]. Although this concept seems to contradict 
the principle of fault because it ignores the ele-
ment of men's rea, when combined with the the-
ory of identification and aggregation, it can be 
argued that corporations still have a particular 
form of "fault." 

The application of vicarious liability harmonised 
with the theory of identification and aggregation 
works as follows: If an agent or employee of a 
corporation commits bribery, the company may 
be held accountable if evidence shows that the 
act was carried out to advance the corporation's 
interests or provide benefits to the company. To 
establish the element of guilt, the public prosecu-
tor must demonstrate that: 

First, bribery manifests corporate policy or cul-
ture shaped by senior officials (identification 
theory).  

Second, although there is no explicit instruction 
to bribe, patterns of decision-making and busi-
ness practices, when aggregated, indicate the ex-
istence of "collective guilt" that allows or even 
encourages bribery (aggregation theory). 

This approach addresses but reformulates the 
fault element in the corporate entity's context. 
Courts can consider a corporation "guilty" if they 
prove that its organisational structure, policies, 
and culture create an environment conducive to 
the criminal act of bribery. 

However, this concept must be applied carefully 
to avoid overly broad liability. Authorities must 
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establish clear boundaries concerning how busi-
nesses can be liable for individual behaviour. For 
instance, assume that evidence demonstrates the 
firm has undertaken appropriate measures to 
avert bribery, such as establishing an effective 
compliance program; this may serve as a mitigat-
ing element or exonerate the corporation from 
criminal liability. 

Reformulating the concept of "fault" in the corpo-
rate context can help lawmakers harmonise vi-
carious liability with the fault principle. Instead 
of looking for fault in traditional forms, such as 
individual intent or negligence, the focus can be 
"organisational fault." This concept sees corpo-
rate fault as a systemic failure to manage risk, 
supervise employees, or create a culture of legal 
compliance [37].  

A corporation can be considered "at fault" if it 
fails to take the necessary steps to prevent crimi-
nal offences from occurring within its scope of 
operations. This approach aligns with the princi-
ple of due diligence, which international stand-
ards related to corporate responsibility increas-
ingly emphasise. Thus, although vicarious liabil-
ity allows the corporation to bear responsibility 
for the actions of individuals, it still maintains the 
element of fault through the corporation's failure 
to carry out adequate supervision and preven-
tion [35].  

Applying sanctions that are more oriented to-
wards reform and prevention rather than solely 
retribution can strengthen the harmonisation of 
vicarious liability with the principle of fault in the 
crime of corporate bribery. For example, in addi-
tion to financial penalties, corporations found 
guilty can be required to implement stricter 
compliance programs, undergo external supervi-
sion, or even undertake internal restructuring to 
prevent the recurrence of similar criminal acts in 
the future. This approach not only fulfils the pur-
pose of punishment but also actively encourages 
corporations to develop a more robust culture of 
legal compliance [14].  

Improving the existing legal framework can real-
ise the harmonisation of vicarious liability with 
the principle of fault in the crime of corporate 
bribery. Although the Anti-Corruption Law ac-
commodates corporate liability, lawmakers must 
elaborate further on the mechanism for deter-
mining corporate guilt [14]. Adopting identifica-
tion and aggregation theories in the Indonesian 
legal system can provide more precise guidance 

for law enforcement and courts in assessing cor-
porate liability in bribery cases. 

Identification theory holds that the actions and 
mental attitudes (mens rea) of specific individu-
als in senior positions within the corporate struc-
ture must be considered the actions and mental 
attitudes of the corporation itself. Suppose evi-
dence proves that the managing director or other 
senior officers actively planned and executed the 
bribe. In that case, the corporation can be held 
accountable for the act based on the identifica-
tion theory. The advantage of this approach is 
clarity regarding who should be responsible on 
behalf of the corporation. In addition, the identi-
fication theory also aligns with the doctrine of 
ultra vires in corporate law, which limits corpo-
rate actions only to matters expressly regulated 
in the articles of association [39].  

However, the identification theory also has sev-
eral weaknesses when applied in corporate brib-
ery cases in Indonesia. First, the structure of 
modern corporations is often very complex, mak-
ing it challenging to identify who the "directing 
mind" of the corporation is. Second, this theory 
tends to benefit large corporations with a layered 
management structure, where top-level man-
agement can take cover behind the complexity of 
the organisational structure. Third, this approach 
lacks consideration of the overall corporate cul-
ture that may encourage or allow bribery prac-
tices to occur even though there are no direct in-
structions from senior officials [40].  

On the other hand, aggregation theory views 
corporate wrongdoing as being built from the 
aggregation or accumulation of wrongdoing from 
several individuals within the corporation, not 
limited to senior officials. Based on this theory, 
corporate mens rea can be proven through the 
combination of knowledge and actions of various 
individuals in the corporation. In the context of 
corporate bribery cases in Indonesia, the applica-
tion of aggregation theory allows law enforcers 
to build corporate guilt from a series of actions of 
various parties in the corporation involved in the 
bribery scheme, ranging from the middle manag-
er level to field employees [41].  

The main advantage of the aggregation theory is 
its ability to reach cases where bribery has be-
come an entrenched culture in the corporation. 
Still, it is challenging to identify one particular 
individual as the main mastermind. This theory is 
also more in line with the operational reality of 
modern corporations, where decision-making 
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often involves various levels of management. In 
addition, the aggregation approach can encour-
age corporations to be more proactive in pre-
venting bribery at all levels of the organisation, 
not just at the top leadership level [42].  

However, the application of aggregation theory 
in corporate bribery cases in Indonesia also faces 
challenges.  

First, proving the corporation's mens rea through 
aggregation of individual wrongdoing can be 
very complex and requires substantial investiga-
tion and prosecution resources.  

Second, this approach could obscure individual 
responsibility and create injustice if individuals 
with minor roles in the bribery scheme are held 
just as accountable as the corporation. Third, in 
the Indonesian legal system, which is still strong-
ly influenced by the civil law tradition, the con-
cept of mens rea aggregation may need to be re-
vised because it is considered too broad and has 
no explicit legal basis. 

In practice, the application of identification theo-
ry and aggregation theory in corporate bribery 
cases in Indonesia needs to consider the charac-
teristics of Indonesia's legal system and business 
culture. One crucial factor is the concept of 
"medeplegen", or participation in a criminal of-
fence known in the Indonesian Criminal Code. In 
corporate bribery, medeplegen can be employed 
to implicate organisations as participants in the 
illegal corruption perpetrated by their manage-
ment. 

Applying the medeplegen concept in corporate 
bribery cases allows for greater flexibility than 
relying solely on the identification or aggregation 
theory. For example, suppose it is proven that a 
mid-level manager committed a bribe (who may 
not fall into the "directing mind" category accord-
ing to the identification theory). In that case, the 
action provides significant benefits to the corpo-
ration. If it is carried out with the knowledge or 
omission of top management, the corporation 
may be held liable as a participant in the criminal 
offence of bribery [43].  

This approach allows the court to consider fac-
tors such as corporate culture, internal control 
systems, and existing (or non-existent) anti-
corruption regulations in establishing the extent 
of a company's liability for bribery carried out on 
its behalf; this is in line with global developments 
in corporate criminal law that increasingly em-
phasise the importance of compliance programs 

as a mitigating factor in determining corporate 
criminal liability. 

Nonetheless, caution is required to prevent vio-
lating core criminal law concepts, such as the le-
gality and guilt principles, while implementing 
the idea of medeplegen for corporate criminal li-
ability. Consistent jurisprudential interpretation 
is needed to clarify the boundaries of when a 
corporation can be considered "participating" in 
the criminal act of bribery committed by its man-
agement or employees. 

The combination of identification theory, aggre-
gation theory, and the concept of medeplegen can 
provide a more comprehensive framework for 
dealing with the complexity of corporate bribery 
cases. This approach allows law enforcement and 
courts to consider various aspects of the corpora-
tion's role in bribery schemes, ranging from the 
direct involvement of senior officials (identifica-
tion theory), systemic patterns involving multiple 
levels of employees (aggregation theory) to the 
corporation's indirect role in facilitating or bene-
fiting from bribery (medeplegen concept) [40].  

The doctrine of vicarious liability is a concept de-
rived from civil law, especially in the relationship 
between employers and employees (respondeat 
superior). In the criminal context, applying vicar-
ious liability to corporations requires a different 
approach from individual liability, considering 
the unique attributes of companies as legal enti-
ties [44].  

In corporate bribery involving participation cas-
es, the implementation of vicarious liability ne-
cessitates the consideration of multiple factors. 
First, a clear relationship must exist between the 
individual perpetrator's actions and the corpora-
tion's interests. The corporation must conduct 
bribery in the context of its operations and for its 
benefit, not solely for the perpetrator's inter-
ests [45].  

Correctly applying the vicarious liability doctrine 
in corporate bribery requires several criteria.  

First, a person with a working relationship with 
the corporation must commit the act within the 
scope of their work [46].  

Second, the prosecution must prove that the ac-
tion provides benefits or advantages to the cor-
poration [45].  

In Indonesia, the principle of vicarious culpability 
is incorporated in other statutes beyond the 
Criminal Code, notably the Corruption Law [46]. 



Path of Science. 2024. Vol. 10. No 12  ISSN 2413-9009   

Section “Law and Security”   2029    

However, its application needs to pay attention 
to the principle of "adequate procedures" as ap-
plied in the UK Bribery Act 2010, where corpora-
tions can use the defence that they have imple-
mented adequate procedures to prevent bribery 
[45]. 

Lawmakers cannot equate corporate liability in 
bribery with participation in the liability of ordi-
nary individuals. The law must hold corporations 
directly liable when evidence proves that bribery 
was committed for the corporation's benefit [47]. 
In this case, courts can apply the doctrine of vi-
carious liability effectively by considering the 
complexity of the corporate structure and its de-
cision-making mechanism [27].  

The application of vicarious liability must also 
consider preventive aspects. Corporations must 
be encouraged to develop effective corruption 
prevention systems, including compliance pro-
grams and adequate internal procedures; this 
aligns with corporate punishment's objective, 
which is repressive and preventive [45]. 

Thus, applying the doctrine of vicarious liability 
in the context of corporate bribery must be care-
fully done, considering the various aspects men-
tioned above. A comprehensive approach is es-
sential to guarantee law enforcement's efficacy 
and promote establishing a robust anti-
corruption culture within organisations [45]. 
 
CONCLUSIONS 

The development of an increasingly complex 
business world has encouraged corporations to 
become essential actors in economic activity but 
also opens opportunities for involvement in 
criminal acts such as corruption and bribery. The 

primary issue addressed is the correlation be-
tween the application of corporate vicarious lia-
bility in the Indonesian National Criminal Code 
and the concept of "participating in committing" 
(medeplegen) bribery. According to research us-
ing the juridical-normative method and a statu-
tory and conceptual approach, the idea of vicari-
ous liability has significantly changed within the 
Indonesian legal system. Because of the "Societas 
Delinquere Non-Potest" principle, companies 
were initially not recognised as criminal subjects 
under the Dutch Criminal Code. However, subse-
quent developments led to recognising corpora-
tions as liable for criminal acts through various 
special laws, culminating in enacting the National 
Criminal Code (Law No 1 of 2023). The National 
Criminal Code delineates corporate liability and 
embraces the theories of identification and vicar-
ious liability, whereby illegal acts perpetrated by 
management or individuals acting for the organi-
sation's advantage may render the corporation 
liable. In medeplegen bribery, vicarious liability 
raises its complexities, especially in determining 
the limits of direct and indirect involvement in 
complex corporate structures. The results show 
that the approach tends to expand the scope of 
responsibility to the level of leaders and decision-
makers. However, this must be balanced with 
caution to avoid violating the principle of indi-
vidual guilt. The regulation in the National Crimi-
nal Code provides a stronger and more uniform 
legal basis for handling corporate criminal of-
fences. However, its implementation still re-
quires further elaboration, especially regarding 
the mechanism of prosecution and punishment 
of corporations. 
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