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Abstract. Corruption in Indonesia drains state finances, stifles
national development, and harms public welfare. The Non-Conviction
Asset Forfeiture (NCB AF) mechanism has been seen as a strategic
way to recover lost state funds without waiting for criminal cases to
conclude, providing a means to tackle this issue effectively. This
study explores how NCB AF works and its importance in speeding up
the recovery of state losses. The research uses a normative juridical
approach focusing on legislation and concepts and finds that NCB
AF effectively reduces state losses and improves asset recovery.
However, strict regulations must support this mechanism to protect
legal rights and prevent misuse of power. The study highlights the
need for more precise rules to ensure NCB AF's success in
Indonesia.
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INTRODUCTION

Corruption has become a severe problem in our
country, affecting the state's finances and citi-
zens' social and economic rights. It stalls our na-
tional progress and development, making build-
ing a fair and thriving society harder. The real
victims of corruption are the state and its people,
as these corrupt acts disrupt our financial stabil-
ity and economic well-being. Corruption makes
our country a victim, suffering the consequences
of these selfish actions [1]. Even though corrupt
individuals are supposed to pay fines, the regula-
tions often allow these fines to be replaced with
prison time; this shows that recovering the
state's losses from corruption is far from simple
and straightforward [2].

To combat corruption, governments and law en-
forcement agencies must prioritise recovering
the state's funds, ensuring that the money 'stolen’
by corrupt individuals is redirected to public wel-
fare, such as funding education, healthcare,
providing necessities, supporting religious activi-
ties, and other social services; this is highlighted
by the concept of 'state financial losses' in Arti-
cles 2 and 3 of Law No 31 of 1999 on the Eradica-
tion of Corruption, as amended by Law No 20 of
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of State Losses.

2001. This concept implies that combating cor-
ruption is about imposing heavy prison sentenc-
es on perpetrators and recovering state finances,
as emphasised in the considerations and general
explanations of the Anti-Corruption Law [3].
Failure to recover assets from corruption can
undermine the effectiveness of punishing corrupt
individuals [4].

The Anti-Corruption Law has been in effect in
Indonesia for 23 years, during which many cor-
rupt individuals have been tried and convicted.
However, it is unfortunate that asset recovery
has not yet met the expectations of justice. Ac-
cording to data from Indonesia Corruption Watch
(ICW), the potential state losses in 2023 were
around IDR 28.4 trillion, a decrease from IDR
42.7 trillion in 2022. Yet, only about IDR 3.8 tril-
lion has been recovered [5]. This empirical evi-
dence shows that corruption cases in Indonesia
threaten social, economic, and political stability,
posing a serious threat to achieving a just and
prosperous society.

Thus, merely imprisoning corrupt individuals
(following the suspect) has proven ineffective in
reducing corruption levels unless accompanied
by efforts to seize and recover assets obtained
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through corruption forcibly. The principle behind
asset forfeiture is rooted in fundamental justice,
which holds that crime should not benefit the
perpetrator. Allowing corrupt individuals to re-
tain their ill-gotten gains allows them or their as-
sociates to enjoy or reinvest these assets, poten-
tially even committing further crimes for profit.

In simple terms, asset forfeiture is a legal en-
forcement system where the state, as a victim of
corruption, revokes, confiscates, and removes the
right to assets obtained through corruption from
the perpetrators; this involves tracking, freezing,
seizing, and returning these assets to the state
treasury, both domestically and international-
ly [6]. To address asset recovery, the United Na-
tions Convention Against Corruption (UNCAC)
2003 included asset forfeiture mechanisms,
which Indonesia ratified on April 18, 2006,
through Law No 7 of 2006 (UN Anti-Corruption
Convention, 2003).

UNCAC addresses global cooperation on corrup-
tion and mandates member countries to pursue
asset forfeiture, as outlined in Article 54(1)(c) of
UNCAC. The article urges all member states to
take necessary actions to enable asset forfeiture
in cases where offenders cannot be prosecuted
due to death, flight, or other reasons. Member
countries are encouraged to adopt non-
conviction-based asset forfeiture (NCB) to ad-
dress legal system differences and recover assets
from corruption across all jurisdictions [7].

Law No 31 of 1999 concerning Corruption
Crimes, as amended by Law No 20 of 2001, ex-
plains that the mechanism that can be applied to
seize assets resulting from corruption crimes can
be pursued through criminal channels and civil
channels. Asset forfeiture from the criminal route
is carried out through a trial process if the public
prosecutor can prove the defendant's guilt in
committing the corruption crime and the assets
that have been confiscated in the case in question
are the proceeds of crime from corruption crimes
as stipulated in Article 18 of Law No 31 of 1999
concerning Corruption Crimes as amended by
Law No 20 of 2001 [8].

Meanwhile, Article 32 § (1), Article 33, Article 34,
and Article 38C of Law No 31/1999 on the Crime
of Corruption regulate the seizure or return of
assets from corruption through civil proceedings.
Civil lawsuits in the context of confiscating assets
from corruption crimes have specific characteris-
tics, namely that they can only be carried out
when criminal efforts are no longer possible to
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be used in efforts to recover state losses to the
state treasury [9]. Law enforcement agencies
cannot pursue the crime in circumstances such
as failing to find enough evidence, the suspect or
defendant's death, the defendant's acquittal, or
allegations that proceeds of corruption remain
unrecovered by the state despite the court's final
decision.

To fulfil the UNCAC mandate regarding asset for-
feiture from criminal activities, Indonesia has
proposed a legal draft bill (RUU) to the Parlia-
ment since 2012, following the creation of an Ac-
ademic Paper. Generally, the contents of the As-
set Forfeiture Bill are considered revolutionary
in the legal process concerning crime proceeds;
this is evident in three fundamental paradigm
shifts in criminal law enforcement: First, the ac-
cused in a criminal case is not only considered a
legal subject but also the assets obtained from
the crime. Second, the judicial mechanism for
handling crimes is through civil proceedings.
Third, court rulings do not impose criminal sanc-
tions as they do for other criminal offenders.

Looking back at the current status of corruption
in Indonesia, the level of corruption crimes has
fluctuated over the past five years. According to
data from the Anti-Corruption Clearing House, in
2019, the Corruption Eradication Commission
(KPK) handled corruption cases with details as
follows: 164 cases in investigation, 199 in prose-
cution, 151 in court, 106 in final rulings, and 113
executed. Additionally, Indonesia Corruption
Watch reported 580 suspects in 271 corruption
cases in 2019, causing state losses of 8.41 trillion
rupiah. However, according to the KPK's 2018
Performance Report, KPK managed to recover
500 billion rupiah, while the Indonesian National
Police recovered 2.3 trillion rupiah and the At-
torney General's Office recovered 326 billion ru-
piah.

The high number of corruption cases and signifi-
cant state losses negatively impact the country's
financial stability and government integrity. Law
enforcement agencies have been unable to opti-
mally recover assets due to the lack of effective
mechanisms addressing the current urgency. If
left unaddressed, this could have long-term im-
plications for reducing the welfare of Indonesian
society [10].

As a rule-of-law state, all state actions must be
based on democratically established laws, ensur-
ing that these laws have supremacy and that eve-
ryone is equal before the law; this shifts the crim-
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inal paradigm from merely prosecuting offenders
(following the suspect) to the method of follow-
ing the money, which tracks and identifies the
assets obtained from crimes. After tracking as-
sets, authorities implement asset forfeiture to
ensure that offenders cannot enjoy the proceeds
of their crimes [10]. The follow-the-money ap-
proach offers a new dimension in combating cor-
ruption by mitigating its impact on the state [11].

Indonesia is still often hampered in its develop-
ment by corruption. Legal authorities must prior-
itise addressing the inability to recover many
state losses. They must tackle the impact of cor-
ruption and ensure that law enforcement efforts
actively facilitate the recovery of state losses. As a
UNCAC member country, Indonesia has yet to
establish a comprehensive regulatory framework
for non-conviction-based asset forfeiture. Law No
31 of 1999 on Corruption Eradication, as amend-
ed by Law No 20 of 2001, is considered not opti-
mal for asset recovery through criminal and civil
means [11].

Based on this background, this research aims to
achieve several objectives. First, it will identify
and analyse the mechanism of asset seizure in
corruption cases using the Non-Conviction Asset
Forfeiture approach to recover state losses from
corruption. Second, it will explore and analyse
the urgency of updating the asset seizure process
by applying the Non-Conviction Asset Forfeiture
concept to enhance the effectiveness of recover-
ing state losses.

METHOD

This research falls under normative legal studies
[12], focusing on analysing the substance of legal
rules in statutes relevant to the issues discussed.
By examining literature or secondary data, this
study will focus on library-based legal re-
search [13].

Several legal research approaches are used in
this legal research, including the Statute Ap-
proach and the Conceptual Approach.

Primary legal materials, which form the principal
basis of legal research, include various regula-
tions such as the Constitution of the Republic of
Indonesia, the Indonesian Penal Code (KUHP),
the Indonesian Criminal Procedure Code
(KUHAP), the Draft Bill on Asset Forfeiture in
Criminal Offenses, and Law No 20 of 2001 on
Corruption Eradication. Secondary legal materi-
als consist of publications related to legal science,
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including legal textbooks, legal journals, and the
views and comments of legal experts on court
decisions. Tertiary legal materials, such as legal
dictionaries and encyclopedias, provide further
explanations regarding primary and secondary
legal materials, facilitating a deeper and more
comprehensive understanding of the research
process.

The methods of legal material analysis used in
this research are systematic and grammatical in-
terpretation. Unlike grammatical interpretation,
which aims to understand the intent of statutory
provisions through linguistic explanations, sys-
tematic interpretation involves interpreting pro-
visions about other laws, legal regulations, or the
entire legal system. Systematic interpretation
views the law as a cohesive system of rules [14].

RESULTS AND DISCUSSIONS

Seizure of Corruption Proceeds Through Non-
Conviction Based Asset Forfeiture as an Effort to
Recover State Losses Due to Corruption Offenses.
The seizure of corruption assets through non-
conviction-based asset forfeiture is a crucial
strategy in combating corruption, focusing on
recovering state assets lost due to corrupt activi-
ties. Unlike traditional seizure systems, which
require a criminal conviction first, non-
conviction-based asset forfeiture allows for the
seizure of assets obtained from corruption with-
out waiting for a criminal court verdict. Although
not yet fully regulated under Indonesian law, this
mechanism shows excellent potential in expedit-
ing the process of recovering state losses and ad-
dressing challenges in the criminal justice sys-
tem.

Constitutionally, the 1945 Constitution of the Re-
public of Indonesia affirms basic principles re-
garding protecting citizens' rights and maintain-
ing state interests. Articles concerning property
rights and protection provide a foundation for
legal actions, including asset seizure. However,
lawmakers and authorities must balance this
protection with the state's interest in preventing
losses caused by corruption that harms the
broader society.

The Indonesian Penal Code (KUHP) and the In-
donesian Criminal Procedure Code (KUHAP) out-
line fundamental principles in criminal law and
legal processes but do not provide specific provi-
sions for asset seizure without a criminal convic-
tion. KUHP focuses more on criminal offences
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and penalties, while KUHAP deals with the pro-
cedures of legal proceedings. In this context, both
laws provide general foundations but are not suf-
ficiently specific to effectively address the issue
of asset seizure from corruption.

The Draft Law on Asset Forfeiture in Criminal
Acts aims to address gaps in the current legal
system by providing a more specific framework
for asset seizure based on alleged criminal acts.
Law No 20 of 2001 on the Eradication of Corrup-
tion Crimes, the primary regulation on corrup-
tion in Indonesia, grants authority to the Corrup-
tion Eradication Commission (KPK) to seize cor-
ruption-related assets. However, this law has lim-
itations, particularly regarding proof and lengthy
legal processes.

Excessive Self-Defense (Noodweer Excess) is
treated differently in the Indonesian Penal Code
compared to the Dutch legal system. In Indone-
sia, Article 49 (2) of the Penal Code regulates self-
defence that exceeds necessary limits but can be
justified under certain conditions, especially
when the situation does not allow the suspect to
control their reaction. Lawmakers and policy-
makers apply the principle of proportionality to
evaluate such actions, ensuring the response is
balanced with the threat faced. However, in prac-
tice, applying Noodweer Excess presents chal-
lenges often. An example is Case Decision No
26/PID.B/2014/PN.ATB, where the court had to
balance the individual's right to self-defence with
existing social norms; this shows that applying
this concept in Indonesia is often inconsistent,
with varying judicial decisions and sometimes
difficult to achieve fair justice for all parties in-
volved.

Non-conviction-based asset forfeiture has the
potential to be a more efficient solution, as it al-
lows asset seizure even before a court decision;
this is particularly useful to prevent corrupt per-
petrators from escaping or concealing assets.
This mechanism also provides an additional tool
to mitigate the risk of state loss and accelerate
asset recovery.

A significant challenge in implementing non-
conviction-based asset forfeiture is protecting
the legal rights of those claiming ownership of
the assets. Lawmakers and authorities must de-
sign the system to ensure seizure actions are
conducted with high transparency and accounta-
bility. They must also maintain legal protection,
the right to a fair trial, and the right to defence to
prevent abuse of power. Therefore, detailed
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regulations and strict procedures are needed to
avoid potential human rights violations.

Non-conviction-based asset forfeiture offers an
innovative solution for law enforcement against
corruption in many countries, including the Unit-
ed States and the United Kingdom, which have
adopted this approach with varying degrees of
success. The main advantage of this mechanism
is its speed and efficiency in recovering state
losses due to corruption without waiting for
lengthy criminal processes; this allows law en-
forcement authorities to seize assets suspected of
being the result of corruption, even if there has
not been a criminal conviction against the asset
owner.

However, implementing this mechanism in Indo-
nesia requires adjustments to existing legal and
social conditions. One of the main challenges is
ensuring that individual rights are protected and
that the seizure process is fair and transparent;
this is where the importance of a clear legal
framework and strict procedures comes into
play. The seizure process must be based on solid
evidence and conducted under judicial supervi-
sion to prevent abuse of authority.

Best practices from countries that have success-
fully implemented this mechanism can guide the
development of similar policies in Indonesia. By
adopting proven effective procedures and adapt-
ing them to the local context, Indonesia can en-
hance the effectiveness of recovering state assets
due to corruption. Ultimately, the success of this
mechanism will significantly depend on how In-
donesia integrates principles of justice and
transparency into the process of non-conviction-
based asset seizure.

The Urgency of Updating Corruption Seizure
Through the Non-Conviction Based Asset Forfei-
ture Concept in Recovering State Losses. The ur-
gency of extending corruption seizure through
the Non-Conviction Based (NCB) asset forfeiture
mechanism in Indonesia is becoming increasing-
ly relevant for effectively recovering state losses.

This innovative approach allows for the seizure
of assets without waiting for the completion of
criminal proceedings, thus swiftly addressing fi-
nancial losses resulting from corruption.

NCB asset forfeiture is designed to provide a
more efficient solution for recovering state loss-
es; this is based on the reality that traditional
methods often fail to achieve this goal due to
lengthy and complex processes [15]. In Indone-
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sia, NCB principles are starting to be adopted, but
existing regulations still need refinement to max-
imise efforts in recovering assets derived from
corrupt activities [16, 17].

The implementation of NCB also raises concerns,
particularly regarding property rights and fair
legal processes. Seizing assets without a criminal
charge often separates criminal responsibility
from asset ownership, potentially leading to is-
sues related to human rights protection [16]. To
ensure the effectiveness of NCB, the existing leg-
islative framework must prioritise asset recovery
without neglecting the need for justice and
transparency in the seizure process [18, 19].

While NCB asset forfeiture has excellent potential
to address corruption issues, authorities must
balance its approach with protecting individual
rights. Ongoing reforms related to NCB reflect the
importance of a comprehensive legal approach in
effectively combating corruption while ensuring
justice for all parties involved.

Non-Conviction Based Asset Forfeiture (NCB AF)
is a legal mechanism that allows the government
to seize assets suspected to be derived from
crimes such as corruption without requiring a
criminal court conviction. The primary goal of
NCB AF is to recover state losses from criminal
acts, thereby providing justice for the state and
society. This mechanism allows for asset seizure
before a final court decision, giving the govern-
ment authority to manage the assets promptly.

Legal regulations regarding Non-Conviction As-
set Forfeiture (NCB AF) have been outlined in
various international regulations, including the
United Nations Convention Against Corruption
(UNCAC), which Indonesia ratified through Law
No 7 of 2006. In this context, NCB AF becomes
crucial in combating corruption to recover state
losses. However, achieving this goal requires ad-
ditional national regulatory support and active
involvement from law enforcement and the pub-
lic. Political leaders must support this policy to
implement it effectively and promote extensive
socialisation to enhance public understanding
and ensure optimal execution. The presence of a
dedicated body, such as the Asset Handling Task
Force (Satgas PATP), plays a vital role in manag-
ing seized assets, mainly to ensure that the sei-
zure process adheres to legal procedures.

On the other hand, legal protection for affected
parties, such as heirs or third parties acting in
good faith, must be a serious consideration to
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prevent human rights violations. Despite its sig-
nificant potential in combating corruption, NCB
AF faces challenges related to inadequate regula-
tions. If authorities do not strictly enforce control
mechanisms, they can abuse power, posing a se-
vere threat. Therefore, balancing the state's in-
terest in combating corruption with the rights of
affected individuals must always be considered.
Effective and transparent implementation of NCB
AF is crucial to ensuring that this tool functions
as a fair instrument in combating corruption in
Indonesia.

Due to several key factors, updating the concept
of corruption seizure through the Non-
Conviction Asset Forfeiture (NCB AF) concept in
recovering state losses is urgent. First, corruption
has caused significant state losses, necessitating a
more effective mechanism for recovering these
losses. The financial damage caused by corrup-
tion is often substantial and requires a more effi-
cient solution to ensure the recovery of state
funds. Second, technological advancements have
given corrupt actors advantages in hiding assets
obtained from crimes, making existing legal sys-
tems potentially inadequate to address these
challenges [20]. Therefore, updating the law to
align with technological advancements and fu-
ture conditions is necessary.

The NCB AF concept holds great potential in ad-
dressing the impact of corruption in Indonesia.
This mechanism, regulated under the United Na-
tions Convention Against Corruption (UNCAC)
2003 and ratified by Indonesia through Law No 7
of 2006, offers an alternative method for asset
forfeiture without requiring a criminal convic-
tion. It creates new opportunities for pursuing
and recovering assets from corruption that may
not be achievable through traditional criminal
mechanisms. Furthermore, updating asset forfei-
ture mechanisms in criminal and civil law en-
sures that forfeiture efforts achieve optimal re-
sults. NCB AF introduces new instruments such
as seizure and asset takeover through "in rem" or
asset-based lawsuits, which can enhance the ef-
fectiveness of state loss recovery.

In combating corruption, updating asset seizure
systems is crucial to addressing challenges in re-
covering state losses. The Non-Conviction Asset
Forfeiture (NCBAF) concept offers a significant
solution compared to conventional systems rely-
ing on criminal conviction for asset seizure. This
method allows authorities to seize assets sus-
pected of being from illegal activities even before
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a court verdict. The urgency of this update lies in
the effectiveness of NCBAF in addressing com-
mon issues in corruption cases, such as the de-
preciation of seized assets during lengthy legal
processes or difficulties in direct proof against
corrupt perpetrators.

NCBAF introduces a more proactive approach by
targeting assets identified as proceeds of crime,
even before a court verdict. This approach
speeds up the recovery of state losses and reduc-
es the risk of asset flight during lengthy legal pro-
cesses. Additionally, NCBAF has the potential to
enhance law enforcement effectiveness by
providing broader authority to seize and manage
assets from corruption without needing a proven
criminal act against specific individuals.

However, implementing NCBAF must be accom-
panied by strict legal protection mechanisms to
ensure that the seizure process does not violate
individual rights or become misused. Clear regu-
lations and transparency in the seizure process
are vital for maintaining the integrity of the legal
system and ensuring that authorities use NCBAF
reasonably and efficiently. Therefore, adopting
the NCBAF concept to update the asset seizure
system is essential for strengthening efforts
against corruption and ensuring that authorities
can recover state losses more effectively.
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