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 Abstract. This article explores the qualification of bribery in the private 
sector as a criminal offence in Indonesia. No specific positive legal 
regulation can prosecute individuals involved in private-sector corruption, 
resulting in a legal vacuum. Criminal law must consider realising a just 
and prosperous society, and the costs of criminalising such acts (bribery 
in the private sector) should be balanced with the outcomes to be 
achieved. Although Indonesia's Law on the Eradication of Corruption (Law 
No 31 of 1999, as amended by Law No 20 of 2001) lags and is not in line 
with the United Nations Convention against Corruption, Indonesia should 
align its national criminal law with UNCAC, particularly Article 21 of 
UNCAC. By introducing new concepts and formulating provisions 
regarding bribery in the private sector in the law on the Eradication of 
Corruption, as well as implementing the Deferred Prosecution Agreement 
(DPA), it is hoped that future cases of bribery in the private sector in 
Indonesia can be effectively addressed. 
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INTRODUCTION 

The national legal framework for addressing cor-
ruption has long been perceived as insufficient to 
combat corrupt activities across various coun-
tries effectively. The limitations of domestic legal 
instruments, such as the Anti-Corruption Law in 
Indonesia, are a prevalent issue worldwide. The 
United Nations has advocated for a convention 
rejecting corruption through international col-
laboration. As a manifestation of this commit-
ment to tackling corruption, the signing of the 
United Nations Convention Against Corruption 
(UNCAC) took place on December 9, 2003, in 
Merida, Mexico, involving 133 nations. UNCAC 
provides a comprehensive guide for all countries 
to undertake anti-corruption measures, encom-
passing prevention strategies, defining corrupt 
practices, fostering international cooperation, 
and establishing cross-border asset recovery 
mechanisms. The provisions of UNCAC reflect the 
commitment to upholding the rule of law and 
promoting effective governance. 

Indonesia ratified UNCAC in 2006 through Law 
No 7 of 2006, which signifies implications for tai-
lored legal frameworks to prevent and eradicate 
corruption within the country [1]. This ratifica-

tion necessitates the adoption of essential norms 
by Indonesian positive law, emphasising the na-
tion's seriousness in the fight against corruption 
[2]. However, owing to UNCAC's two-fold nature, 
encompassing both mandatory and non-
mandatory offences, Indonesia retains the right 
to selectively follow UNCAC's provisions, particu-
larly Article 21, which addresses bribery in the 
private sector. 

One prominent instance of alleged private sector 
bribery in Indonesia is the PT Interbat case, 
which surfaced through an investigation con-
ducted by Tempo. PT Interbat is suspected of of-
fering bribes to several hospitals and doctors. 
Metropolitan Medical Centre (MMC), a private 
hospital, and its doctors were among the recipi-
ents of these alleged bribes. Furthermore, data 
from a Databoks study conducted by Indonesia 
Corruption Watch (ICW) reveals that the record-
ed instances of corruption offenders within the 
Corruption Eradication Commission (KPK) be-
tween 2004 and 2022 amounted to 1,442 indi-
viduals. Notably, the highest corruption occur-
rences were in the private sector, with 372 per-
petrators. 
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Regarding Indonesia's domestic legal framework 
about corruption, none of the existing regula-
tions, including UNCAC's Article 21, explicitly fo-
cus on criminalising private bribery. This gap is 
evident in laws such as the Amendment to Law 
No 31 of 1999 on the Eradication of Corruption 
and Law No 11 of 1980 on bribery. The absence 
of clear and specific provisions within these regu-
lations has led to this legal vacuum. 

This study aims to analyse the challenges posed 
by enforcing laws against corruption in the pri-
vate sector in Indonesia. Through an in-depth 
exploration of existing legal constraints, this re-
search seeks to formulate constructive and sus-
tainable recommendations to address regulatory 
gaps and enhance preventive and enforcement 
measures against private-sector bribery. By em-
bracing the principles embodied in UNCAC and 
drawing insights from the experiences of other 
nations, it is anticipated that the outcomes of this 
study will contribute significantly to fostering a 
clean, fair, and transparent business environ-
ment in Indonesia.  

 

METHODS 

The research method applied in this article is the 
normative juridical research method. This meth-
od refers to a literature study approach that in-
volves analysing relevant legal literature sources 
and utilising primary and secondary data as the 
basis for argument development. 

Normative juridical research involves collecting 
and analysing various legal sources, such as laws, 
regulations, court decisions, legal documents, ac-
ademic literature, and articles related to the re-
searched topic. Primary data consists of original 
legal sources, such as texts of laws and court rul-
ings. In contrast, secondary data encompasses 
interpretations, analyses, or comments on these 
primary sources provided by legal experts or re-
searchers. 

In this study, the author collects and examines 
various legal sources related to corruption in the 
private sector in Indonesia. Primary data, such as 
corruption and criminal law regulations, as well 
as relevant court decisions, serve as the legal ba-
sis for analysing issues about enforcing laws 
against bribery in the private sector. Secondary 
data, such as the views of legal experts or re-
searchers regarding the effectiveness of existing 
legal instruments, can provide additional insights 
in formulating more holistic recommendations. 

By adopting the normative juridical research 
method, the author can systematically analyse 
legal issues related to tackling corruption in the 
private sector. This approach allows the author 
to explore relevant legal perspectives, formulate 
strong arguments, and generate substantial rec-
ommendations to enhance the existing legal 
framework. 

 

RESULTS AND DISCUSSION 

Bribery or corruption is a criminal act that often 
occurs and involves government officials being 
conducted by business people/private individu-
als. One of the common forms of bribery is giving 
gifts, items, or bribes in the form of money. The 
purpose of bribery is something that can influ-
ence decision-making by the person or official 
being bribed [3]. As a country governed by the 
rule of law, Indonesia has established regulations 
related to the crime of bribery. The relevant leg-
islation encompasses: 

1. Law No 31 of 1999 concerning the Eradication 
of Corruption. Bribery under the Corruption Law 
is regulated in Article 5, § 1 letters a and b, and 
§ 2. Upon dissecting the formulation of this arti-
cle, one of the elements of the bribery offence 
consists of the subject of the briber. In Article 5, 
the phrase "giving or promising something to a 
public official or state administrator" has not 
been clearly defined, indicating that this article 
could potentially be used to prosecute private 
individuals as active bribe givers or bribe offe-
rors. In contrast, public officials or state adminis-
trators would be passive recipients. However, 
this provision can only be applied if bribery from 
private individuals is connected to a public offi-
cial or state administrator. At the same time, if 
both the active and passive briber are private in-
dividuals, the existing national law in Indonesia 
does not address this situation. 

2. Law No 11 of 1980 concerning Bribery. In Indo-
nesia, the criminal offence of bribery is primarily 
governed by Law No 11 of 1980 concerning cor-
ruption. This law explicitly prohibits both giving 
and receiving bribes. The relevant prohibitions 
are stated in two articles, Article 2 and Article 3. 
Although the wording of these provisions does 
not explicitly refer to public officials as subjects 
who can be subjected to these provisions, the 
mention of the term "authority or duty" suggests 
that individuals involved must possess authority 
or duties related to public interests. The termi-
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nology of "authority" in administrative law gen-
erally refers to appointed and sworn public offi-
cials who can make decisions or carry out actions 
on behalf of the state. 

Nevertheless, the explanation of Article 2 of the 
Republic of Indonesia Law No. 11 of 1980 con-
cerning bribery clarifies that the term "authority 
and duty" includes the authority and duty regu-
lated by professional ethics or determined by re-
spective organisations. The explanation in Chap-
ter I of the same law states that enacting this law 
is necessary to instil a clean and robust national 
character based on Pancasila. Therefore, bribery 
in various forms and nature need to be prohibit-
ed, with restrictions applied to acts of corruption 
concerning public interests. Consequently, the 
subjects governed by the Republic of Indonesia 
Law No. 11 of 1980 are not limited solely to pub-
lic officials but also encompass individuals bound 
by professional ethical codes and those pos-
sessing authority within organisations. 

The provisions outlined in the Republic of Indo-
nesia Law No 11 of 1980 concerning Bribery and 
Corruption Law have not been previously ap-
plied to legal subjects beyond public officials. If 
the provisions regarding bribery apply to private 
individuals, then the private individual would be 
associated with the public official who receives 
the bribe. Using criminal sanctions for bribery 
between private parties (private sector) tends to 
be enforced against the bribe giver. 

The criminal offence of bribery has two distinct 
dimensions: active bribery, often referred to as 
the bribe giver, and passive corruption, often re-
ferred to as the bribe recipient [4]. Therefore, 
both the bribe giver and bribe recipient are in-
volved in addressing bribery cases. The subopti-
mal application of the Republic of Indonesia Law 
No. 11 of 1980 concerning bribery in handling 
bribery cases within the private sector is at-
tributed to the broad interpretation of 
"...concerning public interests," one of the ele-
ments in Articles 2 and 3 of the same law. The 
law's explanation does not limit what constitutes 
"public interest." The term "public interest" is 
overly expansive generally and tends to lack 
boundaries. Public interest can be interpreted as 
the interests of the nation and state, as well as 
the interests of the people, considering various 
aspects of life. 

To explain the meaning of public interest, we can 
refer to language experts' opinions. In this con-
text, Huybers states that public interest relates to 

the interests of society with specific characteris-
tics, including concerns about all public re-
sources necessary for civilised living. Soetandyo 
Wignjo Soebroto presents two meanings for the 
criteria of general interest: 

1. Public interest, in the sense of being the inter-
est of many people, is determined and defined 
based on the choices and preferences of many 
individuals, possibly through a somewhat organ-
ised or managed process. It may also arise spon-
taneously, originating from the bottom up. 

2. Public interest, in the sense of being a national 
interest, is decided and defined through a norma-
tive and structural process centrally controlled to 
meet the demands of development planning and 
engineering. 

Based on the explanations from the experts 
above, a general outline can be drawn to inter-
pret public interest, which is an interest intended 
and beneficial for many individuals. The public 
interest mentioned in the phrase "contrary to the 
authority or duty that concerns public interest" 
in Law No. 11 of 1980 concerning bribery means 
that the authority or duty must pertain to the 
general population [5]. Thus, Articles 2, 3 of Law 
No 11 of 1980 concerning Bribery cannot be 
used to prosecute all perpetrators of bribery in 
the private sector, as economic actors engaging 
in bribery within economic activities do not es-
tablish corporations based on public interest, 
thereby lacking authority or obligations related 
to the public interest [6]. 

1. Implementation of UNCAC Regulations on Pri-
vate Sector Bribery into Indonesian National Law. 
UNCAC is an international codification of corrupt 
practices. This treaty doesn't declare specific acts 
as international crimes. Still, it obligates partici-
pating countries to prosecute or extradite perpe-
trators of such actions based on national law, as 
stipulated in Article 30 of UNCAC. The interna-
tionalisation of corruption is due to its elements 
that breach international interests, making it 
necessary to prevent and suppress it through in-
ternational criminalisation as one of the appro-
priate measures. 

In the UNCAC background paper, at least six im-
pacts of corruption underlie the internationalisa-
tion of corrupt practices. First, corruption is seen 
as damaging to democracy. Second, corruption is 
perceived as undermining the rule of law. Third, 
corruption can disrupt sustainable development. 
Fourth, corruption is considered detrimental to 
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markets. Fifth, corruption can deteriorate the 
quality of life. Lastly, corruption is seen as violat-
ing human rights, particularly the right to a de-
cent life for society, which is neglected due to in-
sufficient state budget allocation caused by cor-
ruption. A study even explicitly states that cor-
ruption is a violation of human rights. 

Based on the six impacts of corruption men-
tioned above, the objectives of UNCAC are as fol-
lows: 

a) First, to prevent and efficiently combat corrup-
tion. Hence, coordination among anti-corruption 
institutions, including safeguarding and protect-
ing individuals reporting suspected crimes, is es-
sential. 

b) Second, international cooperation and tech-
nical assistance, including asset recovery. Collab-
oration extends not only among convention-
participating countries but also involves non-
state party nations. The establishment of UNCAC 
has regulated legal technicalities, especially con-
cerning asset recovery, as the basis for interna-
tional cooperation between countries. 

c) Third, promoting integrity, accountability, 
transparency, and proper management within 
the public sector. 

As a result, the Indonesian government must en-
hance international cooperation, both bilaterally 
and multilaterally, with signatory states of The 
United Nations Convention against Corruption 
(UNCAC) to trace, freeze, seize, and recover as-
sets from corruption committed abroad. Other-
wise, the government would face challenges in 
tracking and recovering assets that corrupt indi-
viduals have taken overseas. 

2. Future Criminal Law Policies Regarding Private 
Sector Corruption in Indonesia. Addressing pri-
vate sector corruption necessitates renewal 
through reformulating provisions related to per-
sonal sector corruption via criminal law policies. 
This policy aims to effect change by altering sub-
stantive rules, including expanding norms re-
garding bribery and the elements of private sec-
tor corruption, broadening the subjects of the 
law, and ensuring equal penalties for active and 
passive bribery, all regulated under a single legis-
lative enactment, the law on the Eradication of 
Corruption. 

This approach aligns with the theory of criminal-
isation, which transforms an initially non-
criminal act into a criminal offence due to its per-

ceived reprehensibility and the need for punish-
ment, considering fundamental societal values 
and aimed at the community's welfare. Thus, re-
formulation and new regulations will provide 
legal certainty, a primary objective of law that 
embodies justice. Legal certainty is demonstrated 
through law enforcement actions against actions 
regardless of the perpetrator. It ensures that in-
dividuals can behave according to prevailing 
laws and vice versa. Without legal confidence, 
individuals lack a standardised framework for 
conducting their actions. 

Considering the absence of specific regulations 
on private-sector corruption in the law on the 
Eradication of Corruption in Indonesia, an effort 
is required to address this gap through legal re-
formulation concerning private-sector corrup-
tion in Indonesia via the Anti-Corruption Law, 
which would also involve a comparative study 
with the United Kingdom [7]. Indeed, it is imper-
ative to regulate private-sector bribery promptly 
due to the resulting impact, which justifies the 
criminalisation of private-sector corruption in 
Indonesia. This is consistent with The Harm 
Principle, which dictates that an action can be 
criminalised if it endangers the perpetrator or 
others or has broad-ranging consequences. 
Moreover, regulating private sector corruption in 
relevant legislation aligns with other theories, 
such as legal moralism, benefit-conferring legal 
paternalism, and perfectionism. According to 
these theories, private-sector corruption can be 
criminalised if the action concerns the state, as it 
constitutes an immoral act that benefits the per-
petrator or others [8]. 

Suppose we intend to criminalise private-sector 
bribery according to national law. In that case, it 
should ideally begin with Article 21 of UNCAC, 
which has been ratified by Indonesia and reads 
as follows: "Each state party shall consider 
adopting such legislative and other measures as 
may be necessary to establish as criminal offenc-
es when committed intentionally in the course of 
economic, financial, or commercial activities: 

The promise, offering, or giving, directly or indi-
rectly, of an undue advantage to any person who 
directs or works, in any capacity, for a private 
sector entity, for the person himself or herself or 
another person so that he or she, in breach of his 
or her duties, acts or refrains from acting; 

The solicitation or acceptance, directly or indi-
rectly, of an undue advantage by any person who 
directs or works, in any capacity, for a private 
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sector entity, for the person himself or herself or 
for another person so that he or she, in breach of 
his or her duties, acts or refrains from acting." 

Article 21 of the United Nations Convention 
against Corruption doesn't render private-sector 
bribery a mandatory offence, in layperson's 
terms. The international agreement doesn't obli-
gate ratifying states to incorporate private-sector 
corruption as a criminal act through national law. 
Instead, it only requires consideration. Therefore, 
based on international law (United Nations Con-
vention against Corruption), as a ratified state, 
Indonesia doesn't violate any agreement provi-
sions by not incorporating private sector bribery 
into its national law. From this perspective, the 
absence of violated provisions in the United Na-
tions Convention against Corruption doesn't im-
ply that Indonesia refrains from criminalising 
private sector bribery in the law on the Eradica-
tion of Corruption. The motivation to criminalise 
private-sector bribery should be rooted in the 
harm experienced by Indonesian society due to 
private-sector corruption [9]. 

Referring to the comparison outlined in the pre-
ceding paragraph and considering all national 
and international provisions, the proposed mod-
el for its formulation in Indonesia in this study is 
as follows: 

1. Prohibited Acts. Expanding the clause of brib-
ery norms in the law on the Eradication of Cor-
ruption and broadening the formulation ele-
ments in the article's wording, one of which is 
prohibited acts, is closely related to criminal of-
fences. According to criminal law expert Pompe, 
a strawbale feit, in positive law, is an act consid-
ered punishable based on legal formulations that 
must first be regulated by law. 

In detail, the formulation of private sector cor-
ruption in the UK includes bribery provisions 
that, while not distinguishing between public of-
ficer and private sector bribery, essentially cover 
bribery generally (both in the public and private 
sectors). In this regard, Indonesia should utilise 
more superficial elements in line with its lan-
guage conventions but with the same objective: 
to regulate the act of offering or providing gifts or 
promises to induce someone, contrary to their 
authority or duty, to act or refrain from working 
in a way that breaches good faith. Therefore, "of-
fering or providing directly or indirectly" should 
create a stereotypical provision. Consequently, all 
acts falling within this element can be subject to 
criminal sanctions in the future. 

2. Expansion of Subjects of Law. The formulation 
of subjects of law aims to determine perpetrators 
of criminal acts or individuals to be held account-
able for their crimes. Those subject to accounta-
bility can be individuals or legal entities per legis-
lative regulations. Indonesia can formulate an 
expansion of subjects of law similar to the UK, 
encompassing both individuals and legal entities. 
Moreover, the UNCAC's regulation is specifically 
aimed at the economic sector. 

Based on the outlined losses resulting from pri-
vate sector actions, which are more inclined to-
wards the economic sector, Indonesia should 
criminalise private sector bribery specifically for 
financial sector recovery. Therefore, Indonesia 
should create a new formulation that aligns with 
UNCAC's goal, such as 'any person within an eco-
nomic activity' covering all individuals or corpo-
rations involved in producing or consuming 
goods and services, with the same objective as 
regulated by the UNCAC. 

3. Criminal Sanctions. Criminal law consists of 
prohibition norms and criminal sanctions. A dis-
tinct feature of criminal law is that any prohibit-
ed act, when violated, incurs sanctions or crimi-
nal penalties. The predominant sanctions or 
criminal threats used in the law on the Eradica-
tion of Corruption are imprisonment and fines. 
Additional penalties can be applied to Articles 2, 
3, 5 to 14. Based on comparisons, the criminal 
sanctions imposed by the UK under the UK Brib-
ery Act can be used on individuals and legal enti-
ties. The regulation regarding individual perpe-
trators of bribery in the UK is specified in Article 
11 of the UK Bribery Act, which stipulates a max-
imum prison sentence of 10 years and fines. In 
addition to penalties, corporations can be barred 
from participating in auctions. Indonesia can ref-
erence the criminal sanctions provided in the 
Bribery Law, which entails a minimum prison 
sentence of 1 year and a maximum of 5 years or a 
fine ranging from a minimum of IDR 50,000,000 
to a maximum of IDR 250,000,000. 

Based on the formulation outline derived from 
the application of private sector bribery elements 
in the UNCAC and the UK, a suitable norm formu-
lation for private sector bribery to be applied in 
future Indonesia is as follows: 

1. Any person within an economic activity who 
directly or indirectly offers or provides some-
thing to an individual occupying any position in 
the private sector, intending to influence them to 
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act or refrain from acting contrary to their au-
thority or duty. 

2. Any person within an economic activity who 
directly or indirectly requests or receives some-
thing, knowing or reasonably suspecting that the 
giving of such thing or promise is intended to in-
fluence them to act or refrain from acting contra-
ry to their authority or duty. 

3. Acts, as mentioned in §§ 1, 2, are subject to a 
minimum prison sentence of 1 year, a maximum 
of 5 years, and/or a fine ranging from a minimum 
of IDR 50,000,000 to a maximum of IDR 
250,000,000. 

4. Acts as stated in §§ 1, 2 may incur additional 
penalties. 

Furthermore, the Indonesian criminal justice sys-
tem should consider adopting Deferred Prosecu-
tion Agreements (DPA). This aligns with the law 
enforcement model against corruption, aiming to 
recover state losses due to crime and considering 
the reduction of penalties for suspects or defend-
ants. The principle of opportunity in the Indone-
sian law enforcement model still does not ac-
commodate provisions present in the 
UNCAC [10]. 

In implementing DPA in Indonesia, the following 
aspects should be considered: 

1. The DPA applied in Indonesia should consider 
the judicial system within its constitutional struc-
ture and legal tradition. Regulatory and compli-
ance burdens for corporations, involving addi-
tional costs, must be addressed. 

2. Crimes eligible for the DPA mechanism include 
serious crimes (but are not limited to them), ne-
cessitating the establishment of specific laws 
governing this matter. 

3. DPAs should apply solely to corporations, pre-
senting an opportunity for preventive effects and 
potential prosecution of employees (company 
personnel). However, if limited to corporations, 
individuals who have committed offences might 
be discouraged from reporting due to fear of 
prosecution. 

4. The judiciary's role is crucial in DPA imple-
mentation, enhancing trust. 

5. DPAs should balance building public trust 
while pursuing fraudulent corporations. 

6. The Indonesian DPA scheme may require 
agreements for public interest that are fair, rea-
sonable, and proportional. 

7. Clear guidelines on DPA negotiation and effec-
tive oversight mechanisms are necessary. 

These considerations are essential for imple-
menting DPA in Indonesia to ensure justice, legal 
certainty, and legal benefits while minimising po-
tential conflicts of interest. 

The success of combating corruption depends on 
the effectiveness of law enforcement, both ab-
stract and concrete. Abstract Law enforcement 
involves substantive rule reform and integrating 
penal and non-penal efforts. Using non-penal 
measures aims to eliminate factors conducive to 
crime, creating an environment responsive to 
crime eradication. 

 

CONCLUSIONS 

In conclusion, implementing UNCAC within 
member states' legal frameworks, including In-
donesia, is justified and imperative. Its designa-
tion as an international crime, combined with 
Indonesia's deliberate ratification and adherence 
to overarching principles of international law, 
underscores the necessity of integrating its pro-
visions into the national legal system. The con-
vention's self-executing nature and complemen-
tary role alongside domestic criminal law further 
fortify its applicability. Additionally, the pressing 
need to combat private sector bribery, as evi-
denced by high-profile cases and the undeniable 
societal harm it inflicts, underscores the im-
portance of criminalising such acts. By balancing 
the costs and benefits of criminalisation and con-
sidering international standards set by UNCAC, 
Indonesia can pave the way for a more just and 
prosperous society. To this end, aligning its legal 
framework, particularly within private-sector 
bribery, with UNCAC's provisions will bolster the 
country's anti-corruption efforts and enhance its 
criminal justice system. 

In a broader sense, the convergence of interna-
tional and national efforts in combating corrup-
tion, specifically within the private sector, holds 
the potential to reshape Indonesia's socioeco-
nomic landscape. A culture of integrity and ethi-
cal conduct can take root by redefining societal 
norms and expectations by criminalising private-
sector bribery. The pivotal role of UNCAC, backed 
by global consensus and the commitment of 
member states, offers a roadmap towards curb-
ing corruption's pervasive influence. The journey 
towards a corruption-free society requires legal 
amendments and proactive preventive measures, 
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acknowledging the need for a comprehensive 
strategy. With a strengthened legal framework, 
stringent enforcement, and a proactive approach 
to prevention, Indonesia can pave the way for 
sustainable development, transparency, and ac-
countability. As Indonesia positions itself as a 
staunch advocate against corruption, the synergy 
between UNCAC and national efforts will un-
doubtedly shape a brighter future for the country 
and its citizens. 

As a recommendation to the House of Represent-
atives and the President, we propose that an ad-
justment be promptly made to the Anti-
Corruption Law to accommodate the principles 
of the United Nations Convention against Corrup-

tion (UNCAC), mainly focusing on addressing 
private sector bribery. This step is crucial to en-
sure legal clarity, enhance law enforcement effec-
tiveness, and bring Indonesia closer to interna-
tional standards in combating corruption. Addi-
tionally, we strongly encourage serious consider-
ation of implementing Deferred Prosecution 
Agreements (DPA) as an alternative solution for 
handling cases of private-sector bribery. Adopt-
ing DPA could provide flexibility and efficiency in 
legal resolution while maintaining public interest 
and principles of justice. By taking these 
measures, Indonesia can strengthen its legal sys-
tem, build public trust, and become a model for 
sustained anti-corruption efforts. 
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